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Preface

Ladies and Gentlemen,
Dear Clients,

We are pleased to provide you with the second issue 
of our Forum Juris Newsletter in 2015 which deals with 
current court decisions and other legal topics of high 
practical relevance.

The German Federal High Court (BGH) has made a very 
important and relevant decision on the legal nature and 
the requirements of a qualified subordination agreement 
in March 2015. We provide you with more information 
on this decision and its possibly serious consequences, 
particularly with regard to the cancellation of a subordi-
nation agreement once entered into.

The District Court (Landgericht) of Frankfurt/Main 
recently has taken a very progressive decision with 
regard to co-determination in supervisory boards. 
Whereas in the past, and in accordance with the prevail-
ing opinions, only the employee number of employees 
working exclusively in Germany were used, the District 
Court has now ruled that employees working abroad 
shall also be taken in account in the determination 
whether the resp. threshold for the application co-
determination is exceeded or not. The judgment is not 
final. However, should it remain valid, it would mean a 
revolution in the field of co-determination of employees 
in the German companies.

Another article in this issue deals with the current bill 
the federal government to amend the German Stock 
Corporation Act. After the last attempt for a reform of 
the German Stock Corporation Act in 2012 which ulti-

mately only led in fall of 2013 to the “Law to improve 
the control of the compensation of executive board 
members and further amendments” (VorstKoG), mainly 
because of disagreements on the “say-on-pay” for 
executive board remuneration, the legislature now starts 
a new attempt for a reform – this time, without the so 
controversial plan of a decision of the General Meeting 
on the Management Board Compensation.

In addition to the reference to the further articles listed 
in the table of contents which should be of interest 
to you, we want to point you to the third edition of 
Deloitte International Dismissal Suvey that has been 
published recently. The survey gives a comparative 
look at dismissal legislation, costs and issues across 31 
European jurisdictions. The full report is now available 
to download. If your organization has employees in 
Europe, this survey will be useful to you. You will find 
the survey: http://www.deloittelegal.de/de/services/
employment-and-pension.

Make use of our Deloitte Legal Dbriefs webcast 
program to stay up to date on legal trends in Germany 
and abroad. For more information, please visit: www.
deloitte.com/dbriefs/deloittelegal or www.deloittelegal.
de/en/events.

We hope that the aforementioned topics arouse your 
interest. Should you have any questions on the indi-
vidual articles in this edition or indeed any other sug-
gestions for our Forum Juris Newsletter, please do not 
hesitate to get in touch with your contact persons.

Andreas Jentgens

Andreas Jentgens
Rechtsanwalt, Partner
Service Line Corporate/M&A
Tel: +49 (0)211 8772 2227
ajentgens@deloitte.de

mailto:ajentgens%40deloitte.de?subject=
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German Government Draft Bill to Amend 
the Stock Corporation Act

The bill for an amendment of the German Stock Cor-
poration Act (Aktiengesetz – AktG) was already passed 
in the Bundestag (lower house of the German parlia-
ment) 2012 in the last legislative period. After the 
Bundestag had passed it, the Bundesrat (upper house 
of the German parliament) referred the matter to the 
mediation committee due to resistance to some of the 
regulations included in the bill  such as the introduc-
tion of public supervisory board meetings in companies 
with shares held by public institutions, the widespread 
replacement of bearer shares and the proposal for 
“decide on pay” – and the legislation was left unfinished 
due to the Bundestag elections which then followed.

The current bill to amend the Stock Corporation Act 
which the German government has now proposed 
avoids regulations on the political mine fields mentioned 
above and instead only envisages some minor further 
developments of a few points of the Stock Corporation 
Act. The Bundesrat has now also issued a statement 
on the bill which is generally worded positively but also 
includes critical comments on individual regulations and 
identifies a need for alterations.

I. Main Issues of the Bill and Criticism
1. Restricting Voting Rights of Share Types for Non-
Listed Companies
New regulations in Stock Corporation Act are intended 
to make the distribution of ownership more transpar-
ent for non listed stock corporations particularly in 
order to combat money laundering and the financing 
of terrorism. Pursuant to the hitherto regulation both 
listed and non-listed stock corporations could choose 
between bearer and registered shares. While stock 
exchange rules already stipulate that the shares must 
be securitized in at least one global share certificate for 
listed stock corporations and individual certificates are 
generally prohibited, a non-listed company can refrain 
from securitizing the shares, or the shares can be secu-
ritized in global, multiple or individual share certificates 
which can also be kept physically by the shareholders or 
by the company in the case of global share certificates. 
Furthermore keeping a share register is currently only 
foreseen if securitized registered shares are issued. The 
shareholder structure is therefore not transparent for 
non-listed stock corporations which issue bearer shares 
or registered shares which are not securitized at least as 
far as the holdings are below the statutory notification 
thresholds (lowest notification threshold: 25 %).

The proposed new regulation foresees registered shares 
as standard for listed and non-listed stock corporations. 

It is also clarifies that a securitization of registered shares 
does not constitute a precondition for the obligation to 
keep a share register. Bearer shares may only be issued if 
the stock corporation is listed (since the company is then 
subject to the strict regulations in capital market law to 
publish holdings; lowest notification threshold: 3 %) or 
the claim by a shareholder to individual securitization 
is excluded (currently the standard case) and the global 
share certificate is deposited with a bank acting as a 
central depository of securities (Clearstream Banking AG 
in Germany) or a comparable foreign depository.

Compared with limited liability companies (Gesellschaft 
mit beschränkter Haftung – GmbH) where the share-
holder list which is available for anyone to view pub-
lishes the identity of the shareholders, the new regula-
tions still do not allow for full transparency with respect 
to stock corporations. Although investigative authorities 
combatting money laundering can investigate the share-
holders via the bank acting as a central depository of 
securities for non listed stock corporations which have 
issued bearer shares where individual securitization is 
no longer possible, this does not achieve the desired full 
transparency of the shareholders’ identity.

Already existing companies which have issued bearer 
shares are not affected by the above new regulations 
due to a broad regulation on the right of the status quo 
to continue. Modifications are not foreseen for listed 
companies either.

2. Introduction of a Record Date for Registered 
Shares
A standard record date is to be introduced for registered 
and bearer shares. Such a record date has not hitherto 
been envisaged for determining the shareholders with 
registered shares who are entitled to participate and 
vote in the annual general meeting (AGM). This record 
date will now be stipulated at 21 days before the AGM 
in order to match the existing legal situation for bearer 
shares of listed stock corporations.

In practice entries of registered shares in the share 
register had previously been suspended for a limited 
period before the AGM in order to insure that the 
entitlement to participate and vote at the AGM was 
determined reliably. Although the new regulation will 
also create a plausible and legally compliant basis for 
registered shares, the Bundesrat correctly criticized in 
its statement on the bill the same record date for both 
bearer and registered shares since it does not take 
account of the particularities of registered shares. While 

Frank Silberberger
Rechtsanwalt, Partner
Service Line Corporate/M&A
Tel: + 49 (0)30 25468 137
fsilberberger@deloitte.de

Dirk Janzen
Rechtsanwalt, Associate
Service Line Corporate/M&A
Tel: + 49 (0)30 25468 225
dijanzen@deloitte.de

mailto:fsilberberger%40deloitte.de?subject=
mailto:dijanzen%40deloitte.de?subject=


4 Deloitte Legal | Forum Juris 2/2015

holders of bearer shares are informed by their deposi-
tory bank about the AGM, the holders of registered 
shares are informed by the stock corporation itself. 
Consequently there is no need in the case of registered 
shares to separate determining the entitlement to 
participate and vote in the AGM from the registration 
in the share register by introducing a record date long 
before the actual meeting. Although legal certainty is 
created by the regulation, the time for making an entry 
in the register is made much shorter which is especially 
disadvantageous for foreign shareholders who wish to 
exercise their rights at the AGM, which was exactly what 
the new regulation should attempt to improve.

Although it is foreseeable that the legislation will there-
fore also include a record date for registered shares, the 
exact specification of the record date remains rather 
vague. The Deutsches Aktieninstitut (German share 
market institute) proposes stipulating the record date 
on the 10th/12th day before the AGM in order to take 
account of the particularities of registered shares. This 
certainly appears appropriate.

3. Creating Core Capital through Preference Shares
In order to make the financing of stock corporations 
more flexible, the proposed bill to modify the Stock Cor-
poration Act foresees regulations where regulatory core 
capital can also be raised by issuing non voting prefer-
ence shares. Under the previous legal situation the pref-
erence was understood as an advance dividend which 
was mandatorily payable on a cumulative basis. This was 
particularly disadvantageous for credit institutes since 
such preference shares were not recognized as regula-
tory core capital pursuant to applicable EU law (Capital 
Requirement Regulation).

In order to make it easier for stock corporations in 
general to raise capital and for credit institutes in par-
ticular to raise core capital it will now also be possible 
to issue preference shares with a non cumulative entitle-
ment if the articles of association are modified accord-
ingly. Furthermore it is clarified that in future the prefer-
ence (either payable on a cumulative basis or with a 
non-cumulative entitlement) can in particular be a share 
in the profit which is allocated to the shares in advance 
(so called advance dividend) or an additional share in 
the profit (so-called additional dividend). It should also 
be noted that if the preference dividend is not paid (in 
full), the voting right applies temporarily, i.e. until the 
preference is paid again.

It is generally to be welcomed that the preference share 
is made more flexible, but it is not certain and certainly 
controversially discussed in the legal literature whether 
the new regulation permits it to be recognized as 
regulatory core capital. However, since it is possible to 
eliminate the concerns by legal modifications, it must be 
assumed that the corresponding regulations will gener-
ally be implemented.

4. Permitting Reverse Convertibles
The proposed regulation for a “reverse convertible” also 
has an effect on financing stock corporations. While 
convertibles grant the creditor with a conversion option, 
with which the creditor can convert the bond into a 
share, reverse convertibles grant the stock corporation 
as the share debtor the option of conversion. Further-
more such reverse convertibles can also be permitted as 
conditional capital. While convertibles are only generally 
permitted as conditional capital up to 50 % of the share 
capital, the new regulation will make an exception for 
reverse convertibles in order to prevent insolvency. This 
is a type of “reserved debt equity swap” in the event of 
a crisis.

Securing reverse convertibles in legislation is to be 
welcomed since it increases the level of flexibility for 
financing the company and creates legal certainty. It was 
hitherto only possible to achieve the same effect using a 
mandatory convertible of the company with a cash com-
pensation option. The company is also given satisfactory 
means to combat a crisis with the exemption regulation 
of the “reserved debt equity swap”.

5. Adjustments Regarding Legal Action
In contrast with the amendment of the Stock Corpora-
tion Act in 2012 where it was originally foreseen, the 
bill does not include an extensive reform of rescission 
suits; however, there is a regulation with an individual 
correction regarding a relative time period for subse-
quently submitted pleas for annulment. The aim of 
the new regulation is to prevent exploitation of subse-
quently submitted pleas for annulment which are filed 
in order either to prevent a successful application by the 
company for release or to participate in the foreseeable 
financial success of a rescission suit. In order to achieve 
this, it should only be possible to submit such a plea for 
annulment within one month following disclosure of the 
initial legal suit.
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II. Assessment
The new regulations to amend the Stock Corporation 
Act certainly offer sensible clarification and modification. 
The regulations do not extensively modernize stock cor-
poration law, however; instead it appears that they are 
selective adjustments which will not generate any signifi-
cant political resistance. It is therefore expected that the 
bill will be passed in 2015. The new regulations should 
therefore already be taken into consideration when 
planning measures under stock corporation law.
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Consequences for Business Practice from 
the Middelhoff Decision by the Regional 
Court in Essen

It was one of the most spectacular corporate trials in 
the past few years in Germany: the trial of the former 
chairman of the board of management of Arcandor, Dr. 
Thomas Middelhoff, before the Regional Court (Land-
gericht – LG) in Essen. It ended just as it had begun: 
namely with a bang. Middelhoff was given a custodial 
sentence totaling three years for embezzlement in 27 
cases and tax evasion in three cases. In addition to this 
an arrest warrant was issued against him in the court 
room after the trial since he was deemed a flight risk. 
Middelhoff had charged private helicopter flights to his 
employer, Arcandor AG, and the costs for an honorary 
publication for a former superior in the amount of 
EURO 180,000.00.

This case showed that the boundaries between business 
and private matters and therefore also between benefit-
ting other people and self-serving aspects are blurred. 
Friends often become business partners in a long 
professional lifetime and vice versa. It can sometimes 
be difficult to decide what is business use and what is 
private use. It is precisely the uncertainty in the resulting 
“mixed situations” which should lead managers, board 
members and managing directors to seek legal advice in 
advance so that they do not run the risk of suffering the 
same fate as Middelhoff.

1. Consequences under Criminal Law
The sentence is proof that managers must also expect 
criminal investigations in future if business assets or 
other business resources are used in an unauthorized 
manner.

The offense of embezzlement which has been criticized 
for a long time since it offers such a wide scope of inter-
pretation means that criminal law can cover many det-
rimental business decisions. Some opinions would even 
go so far as to say that the offense of embezzlement 
has become a “core standard in business criminal law”.

As in the Middelhoff case, for example, it can also 
include tax evasion since the company claiming non-
existent travel expenses leads to tax evasion benefitting 
a third party.

2. Other Consequences
Apart from the consequences under criminal law the 
executive bodies are often also liable for infringements 
of the duty of care pursuant to the German Limited 
Liability Law (GmbH Gesetz – GmbHG) or stock corpo-
ration law. Employees are liable under civil law for the 
infringement of the employment agreement and/or for 

tortious liability. It should be noted here D & O insur-
ance does not always help since it is limited to a certain 
amount and does not apply if the policy holder acted 
with intent.

In addition the employment agreement is often termi-
nated without notice in almost all cases.

3. Regulations under Civil Law as a “Protective 
Shield”
Managers do also have some possibilities to avoid the 
above consequences, however, so that they are not par-
alyzed in their business decisions for fear of this liability 
risk. They can arm themselves in advance as long as they 
are aware of the liability risk.

The limits of embezzlement are specified under civil law 
by the employment agreement and also by the articles 
of association and rules of procedure for members 
of executive bodies (managing directors and board 
members). It is possible here to agree on regulations 
about which costs will be borne by the company. At the 
same time this would then also prevent damage which 
is the precondition for liability under civil law.

If there are no clear agreements, then any private use of 
business assets is generally prohibited. As the Middelhoff 
case showed, relying on the “actual practice in large cor-
porate groups” does not then help either.

On the other hand, if there are corresponding agree-
ments, then it is possible to use a helicopter to travel 
between the workplace and home and the costs are 
borne by the company.

Furthermore it is recommended to have such regula-
tions designed by an attorney since the manager bears 
the risk in the event of a misjudgment or false inter-
pretation. The regulations should also be subjected to 
a thorough review on a regular basis and modified in 
accordance with current circumstances.

As soon as such regulations are included in the employ-
ment agreement, it is then up to the manager to 
compare his/her expenditure with the contractual condi-
tions on an ongoing basis.

4. Compliance Systems as Double Protection
In the last few years the courts have placed ever higher 
demands on corporate compliance mechanisms which 
serve to prevent damage and monitor risks if such mech-
anisms are effective. As the Regional Court I in Munich 

Dr. Peter Maser
Rechtsanwalt, Partner
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also ascertained in the Siemens trial in 2013, it is within 
the scope of responsibility of the board of management 
to set up an effective compliance system (duty of orga-
nization). The board of management and management 
team should consider this not as a duty, however, but as 
an opportunity to give themselves double protection:

4.1. First Step: Precautions
If the compliance department is functioning properly, 
the first step is to establish contact so that a review 
can take place whether certain projects or expenditure 
qualify as business related or whether the boundary to 
private use has already been crossed.

4.2 Second Step: Defense
Should it come to a court proceeding, an effective 
compliance department can be consulted as a means 
of defense. The argument that the manager and/or 
board member wished to act in a law-abiding manner is 
supported here since the courts pay very careful atten-
tion to whether the manager wished to enrich himself/
herself in a private manner or not. If the compliance 
department has looked into this beforehand, however, 
there is much to say for the fact that the manager did 
not wish to cause damage to the company intentionally. 
Negligent embezzlement does not exist. At least the 
“universal weapon” of embezzlement is thus taken out 
of action here.

If it goes well, good compliance can therefore prevent 
decisions which are relevant in criminal law; if it goes 
badly and there is a court proceeding, it can still be 
asserted that there was intent to act in a law-abiding 
manner, which can also be proven.

5. Fazit
The Middelhoff case showed that it is of paramount 
importance for board members, managing directors and 
the management team to include regulations on travel 
expenses in the employment agreement and to set up 
an effective compliance system. Liability under criminal 
law or civil law can thus be avoided in comparable situ-
ations.
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Legal requirements for qualified subordi-
nation agreements

In its decision dated March 5, 2015 (case IX ZR 133/144) 
the German Federal High Curt (Bundesgerichtshof – BGH) 
ruled on the legal nature of qualified subordination agree-
ments as well as to the legal requirements. The ruling, 
referring to a highly disputed restructuring instrument, 
will have significant consequences for the practice.

I. Facts of the case
In order to avoid over-indebtedness for insolvency law 
purposes, subordination declarations or more precise 
subordination agreements are often mentioned as solu-
tions.

The consequence of a subordination agreement is in 
essence, that the liabilities covered by the subordina-
tion do not need to be recognized as a liability in an 
insolvency status (a specific balance sheet drawn up 
for insolvency law purposes) and thus - provided that 
the subordination is far enough - over-indebtedness for 
insolvency law purposes is excluded.

The German Insolvency Act refers to subordination 
agreements. However, it does prescribe the precise 
requirements relating to the content of subordination 
agreements.

The German Federal High Curt (Bundesgerichtshof – 
BGH) now ruled on the legal nature and the legal 
requirements of a qualified subordination agreement. 
The ruling has significant consequences for the practice.

The insolvency receiver of the debtor, a German limited 
liability company, has lodged a legal action and requests 
reimbursement of payments made by the debtor to the 
defendant while the debtor was already over-indebted. 
The payments were interest payments in the amount of 
approx. EUR 342,000 resulting from a mezzanine loan.

In 2006 and 2007, the debtor entered into a profit 
participation agreement and a loan agreement with the 
legal predecessors of the defendant. Neither the defen-
dant nor its predecessors are or were shareholders of 
the debtor. The agreements were assigned to the defen-
dant who received interest payments during the period 
January to March 2008.

The filing for the opening of insolvency proceedings 
over the assets of the debtor was submitted in June 
2008 and the proceedings were opened in October 
2008.

The previous instances rejected the claim of the plaintiff.

II. Decision
In its ruling, the BGH clarifies that the stipulations of the 
German Insolvency Code (InsO) dealing with subordina-
tion agreements are also applicable in case the subordi-
nation is not granted by a shareholder of the debtor but 
by a third party creditor such as mezzanine creditors as 
in the present case.

Following, the BGH sets out the legal requirements that 
have to be fulfilled by a qualified subordination agree-
ment to avoid over-indebtedness of a legal entity. The 
court confirms that the legal requirements applicable 
until 1 November 2008, the date on which the modern-
ized law of obligations (MoMiG) came into effect, also 
apply to subordination agreements entered into accord-
ing to the new legal stipulations. As a result, the subor-
dination agreement has to cover both, the period prior 
as well as the one after the opening of the insolvency 
proceedings. In addition, it has to be clearly stated that 
the claims of the subordinated creditors may only be 
paid as follows: outside the insolvency proceedings only 
out of any free assets, during the insolvency proceed-
ings only after the claims of creditors that have not 
agreed on a subordination of their claims. With respect 
to the so-called “depth” of the subordination, the BGH 
now considers it as sufficient that the creditor declares 
to be paid after the claims according to section 39 sub-
section 1 no. 5 InsO. It is no longer required to declare 
that the claims have the same rank as claims for repay-
ment of capital contributions of the shareholders of the 
debtor. If the subordination agreement shall avoid an 
over-indebtedness of the debtor, it is required to enter 
into such agreement for an unlimited period. The court 
also confirms that the subordination not only affects 
to the main claim but also interest payments and other 
ancillary claims.

The question with respect to the legal nature of the 
subordination is answered by the BGH to the effect that 
it is a debt modification agreement, however not modi-
fying the existence of the claim itself but of its rank. The 
agreement between the parties is modified in a way 
that the creditor can only request payment of its claim 
should enough free assets of the debtor be available. If, 
however, the debtor is obliged to file for the opening of 
insolvency proceedings, there is no right of the creditor 
to request payment.

This legal qualification results in the fact, that payments 
to subordinated debtors during a period in which an 
obligation to file for opening of insolvency proce-
dures exists, are made without legal cause and can 

Julia Dolleschel, LL.M. (UNSW)
Rechtsanwältin, Senior Associate
Service Line Corporate/M&A
Tel: + 49 (0)69 7191884 12
jdolleschel@deloitte.de

mailto:jdolleschel%40deloitte.de?subject=


 Deloitte Legal | Forum Juris 2/2015 9

be reclaimed according to the stipulations of unjust 
enrichment (sections 812 et seq. German Civil Code – 
BGB). Such reclaim can be unjustified if the paying 
entity knows that there is no legal cause. It is however 
required that such payment is made intentionally and 
voluntarily.

Further, the BGH states that payments that are made 
during the term of the subordination agreement can be 
reclaimed as consideration free of charge in accordance 
with section 134 InsO. The term “free of charge” in the 
context of the InsO has to be understood in a broad 
sense and can be confirmed if the reduction of the 
assets is not compensated with a respective increase of 
the assets of the creditor. The BGH confirms this in the 
case of a payment without legal cause. The possible 
rescission extends to any payments made during a 
period of four years prior to the opening of insolvency 
proceedings and is also possible if claims for unjust 
enrichment are excluded.

The question whether a subordination agreement can 
be canceled subsequently is answered by the BGH to 
the effect that the subordination agreement constitutes 
an agreement also protecting third parties (Vertrag 
mit Schutzwirkung zugunsten Dritter), namely present 
and future creditors of the debtor. Therefore, it is not 
possible to cancel or terminate the subordination agree-
ment without involving such third parties, unless there 
is no insolvency scenario present or has overcome with 
respect to the debtor.

The BGH refers the case back to the court of appeal 
as the facts have to be investigated further. The court 
of appeal has to determine, whether the debtor was 
obliged to file for the opening of insolvency proceedings 
at the time the interest payments were made.

III. Practical Advice
The decision of the BGH contains clarifications with 
respect to important and so far often disputed issues of 
subordination agreements, in particular the period to 
be covered, the „depth“ of the subordination, its term 
and legal nature. This now provides legal security for the 
drafting of new subordination agreements.

With respect to existing subordination agreement it is 
advisable to review such agreements taking into account 
the current decision. This is in particular important if the 
debtor is in financial difficulties.

For third party creditors that have entered into subordi-
nation agreements, the present decision will be of par-
ticular interest, mainly regarding the legal qualification 
as agreement also protecting third parties. As set out 
above, this qualification results in restrictions regarding 
the cancellation and termination of such agreements. 
The relationship of third party creditors with their debtor 
is usually limited in time, as opposed to the relationship 
of a shareholder to its subsidiary. Should the debtor 
have financial difficulties at the point in time when the 
relationship shall be terminated, it may not be possible 
for the creditor to terminate the subordination agree-
ment and to get repayment of its claims. That was 
already the case prior to the current decision, but has 
now been explicitly confirmed by the BGH. Third party 
creditors should therefore consider carefully whether 
it is really required to enter into qualified subordina-
tion agreements with respect to all other creditors or 
whether it is sufficient to only declare the claims subor-
dinated vis-à-vis certain creditors. In the present case of 
a mezzanine lender this could be the senior lender only. 

One important issue is also the tax treatment of subor-
dinated claims, meaning that such claim is not written 
off resulting in a taxable income. It is therefore desirable 
that the Federal Tax Court follows the decision of the 
BGH and accepts the legal requirements for qualified 
subordination agreements to result in the respective tax 
effects.
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Liability for Administrative Offenses by 
the Company Being Acquired in the Event 
of Mergers by Acquisition

A merger by acquisition which is regulated in the 
German Reorganization Act (Umwandlungsgesetz – 
UmwG) allows all the assets of a company to be trans-
ferred to another company without having to name and 
transfer every individual asset separately as long as the 
respective form requirements are observed. However, 
the transfer is not limited to assets: the assets of the 
legal entity being acquired are transferred to the acquir-
ing legal entity “including the liabilities” (§ 20 Subsec-
tion 1 No. 1 UmwG). A recent decision by the European 
Court of Justice (ECJ ruling dated March 5, 2015 – Case 
No.: C 343/13) specifies the extent of the transfer of lia-
bilities within a merger by acquisition and again makes 
it clear that the question of interpreting national law in 
accordance with European directives is of considerable 
importance – not only for cross-border issues.

Decision by the European Court of Justice
The ECJ decision stemmed from a legal dispute before a 
Portuguese labor court. A Portuguese company (herein-
after also referred to as the “Acquiring Company”) was 
defending itself against a fine which the Portuguese 
authority for working conditions had imposed. The fine 
was to punish infringements of labor law which had 
been committed not by the Acquiring Company but by a 
different Portuguese company (hereinafter also referred 
to as the “Company Being Acquired”). The Company 
Being Acquired merged into the Acquiring Company 
before the authority for working conditions imposed 
the fine. Since the Company Being Acquired ceased to 
exist as a consequence of the merger, the authority for 
working conditions turned to the Acquiring Company 
which argued that the liability of the Company Being 
Acquired based on the infringements did not yet exist at 
the time of the merger since the fine had not yet been 
imposed at that time. The Acquiring Company contin-
ued that this legal item regarding the infringements 
had therefore not been transferred to the Acquiring 
Company through the merger.

The Portuguese labor court referred the matter to the 
ECJ to review how to interpret the extent of the transfer 
regulated in Portuguese conversion law of all “rights 
and obligations” of the legal entity being acquired to 
the acquiring legal entity in this case in the light of the 
relevant EU merger directive. The relevant regulation, 
Art. 112 of the Portuguese Commercial Companies 
Code, served to transpose Art. 19 Subsection 1 of the 
EU merger directive (58/855/EEC Directive, now replaced 
by the – insofar identical – 2011/35/EU Directive). 
Art. 19 Subsection 1 of the EU merger directive foresees 

“the transfer to the acquiring company of all the assets 
and liabilities of the company being acquired”.

The ECJ decided in favor of the authority for working 
conditions and came to the conclusion that a “transfer 
[exists] to the acquiring company of the obligation to 
pay a fine imposed by final decision adopted after the 
merger by acquisition for employment law offenses 
committed by the acquired company prior to that 
merger”.

Practical Effects for the German Law Regulating 
the Conversion of Companies
Although the merger in the legal dispute was a national 
matter, the question of interpreting national conversion 
law in accordance with European law was of decisive 
importance for the instant case. Although it involved 
a national merger in Portugal, the ECJ decision is also 
relevant for mergers in Germany: the interpretation by 
the ECJ of Art. 19 Subsection 1 of the EU merger direc-
tive has an effect on the interpretation of all national 
regulations which were passed to transpose said regula-
tion – including the German § 20 Subsection 1 No. 1 
UmwG.

It should be stated that in contrast to the legal situ-
ation in Portugal there was already a risk before the 
ECJ decision for regulatory authorities to make a claim 
against the acquiring company of a national merger 
in Germany for infringements of the company being 
acquired: since 2013 § 30 Subsection 2a German Act 
on Administrative Offenses (Gesetz über Ordnungswid-
rigkeiten – OwiG) explicitly foresees that fines can be 
transferred to the legal successor of the party liable to 
pay the fine. This also covers the legal succession in a 
merger. However, the amount of the fine is limited here 
to the value of the acquired assets and the amount of 
the fine which was appropriate for the legal predeces-
sor.

The ECJ decision has now generally cleared the way to 
circumvent such limits of the amount since conversion 
law can now also provide the grounds for imposing 
fines on the legal successor of the actual party liable to 
pay the fine – without referring to § 30 Subsection 2a 
OWiG. This is not uncontroversial; cf. Haspl, European 
Periodical for Business Law (Europäische Zeitschrift für 
Wirtschaftsrecht – EuZW) 2013, 888.

The ECJ also offers important general hints on its under-
standing of the transfer of “assets and liabilities” in a 
merger by acquisition. The ECJ explains its decision with 
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the deliberation, among other things, that apart from 
the creditors of the company being acquired the EU 
merger directive should also protect third parties “which 
though not yet creditors … at the date of the acquisi-
tion may become such post-acquisition as a result of sit-
uations antedating the acquisition”. In the past German 
courts have sometimes decided against the transfer of 
certain legal items of the legal entity being acquired to 
the acquiring legal entity; cf. the Higher Regional Court 
(Oberlandesgericht – OLG) in Cologne (ruling dated 
October 14, 2008 – Case No.: 6 W 104/08) on imposing 
execution measures in the sense of § 890 German Code 
of Civil Procedure (Zivilprozessordnung – ZPO). It remains 
to be seen whether such decisions will/can be made in 
a similar vein in the future against the background of 
the ECJ deliberations. It should be particularly closely 
followed how the ECJ decision affects the succession 
of liability in anti-trust fines which, as we are all fully 
aware, can reach considerable amounts.

Conclusion
The ECJ decision will tend to lead to a higher risk of the 
acquiring legal entity in a merger by acquisition accept-
ing unidentified latent liabilities or other detrimental 
legal items of the legal entity being acquired. This will 
often cause a higher requirement to review the situ-
ation thoroughly before the merger. The ECJ points 
out accurately that “in addition to the documents and 
information available in accordance with the relevant 
legislative provisions [the acquiring legal entity is at 
liberty to conduct] a detailed audit of the economic 
and legal situation of the company to be acquired 
before the merger by acquisition in order to obtain a 
more complete picture of that company’s liabilities”. 
There will often already be an interest in being able 
to evaluate the economic scope of the merger for the 
acquiring company accurately and in advance even for 
mergers within a corporate group. Attention should par-
ticularly be paid to the ECJ decision with respect to the 
preparatory legal review for incorporations of – newly 
acquired – external companies.



12 Deloitte Legal | Forum Juris 2/2015

Post Contractual Customer Protection 
Clauses for Shareholders of GmbH´s 
exceeding a period of two years are void

Questions are always posed when selling companies, 
particularly to competitors, about how the vendor and 
purchaser will remain in competition in the future. It 
is important for the purchaser that the vendor of the 
company does not commence a “new” business directly 
after the sale in order to be in competition with its 
“old” business which now belongs to the purchaser. 
Prohibitions of competition clauses which are subject 
to boundaries defined by law are therefore generally 
concluded. On the other hand, however, the situation 
can also be such that the vendor “is allowed to keep” 
certain customers pursuant to agreement. In such cases 
the vendor is protected from its customers being enticed 
away contrary to agreement following the sale. The 
time period of such customer protection clauses was 
recently defined by the German Federal Court of Justice 
(Bundesgerichtshof – BGH ruling dated January 20, 
2015 – Case No.: BGH II ZR 369/13), referring to corpo-
rate relationships.

I. Facts of the Case
The managing director of the plaintiff was originally a 
shareholder of the defendant limited liability company 
(Gesellschaft mit beschränkter Haftung – GmbH) which 
was active in hiring out employees. The branch of 
the defendant GmbH was managed by the managing 
director of the plaintiff.

In a settlement agreement from September 2006 the 
managing director of the plaintiff sold his share in the 
defendant GmbH to its managing director and co-
shareholder and withdrew from the company. At the 
same time the defendant GmbH assigned, among other 
things, some claims from certain customer agreements 
to the plaintiff. These were agreements with custom-
ers who were allocated to the branch managed by 
the managing director of the plaintiff and who were 
to transfer to the plaintiff. Furthermore the defendant 
GmbH and the remaining sole shareholder committed 
not to approach or entice the transferred customers 
away by offering services for hiring out employees and 
recruiting personnel for five years. This customer protec-
tion clause was safeguarded with a contractual penalty. 
The objective of the agreements was that the plaintiff 
managing director who was leaving the company as a 
shareholder should retain the customers of the branch 
he had enlisted himself.

In September 2011, shortly before the end of the five-
year period, an employee of the defendant GmbH 
wrote to potential customers who were covered by the 
customer protection clause and offered them services 

for hiring out employees. The plaintiff then requested 
the payment of the agreed contractual penalty from the 
defendant GmbH citing a breach of the agreed non-
competition clause.

II. Decision by Previous Instances
The legal action was allowed to a very limited extent in 
the first instance (Regional Court (Landgericht – LG) in 
Hamburg, ruling dated March 7, 2013 – Case No.: 418 
HKO 68/12). The appeal court (Higher Regional Court 
(Oberlandesgericht – OLG) in Hamburg, ruling dated 
October 29, 2013 – Case No.: 9 U 38/13) imposed a 
contractual penalty on the defendant GmbH almost as 
applied for.

III. Decision by the Federal Court of Justice
The BGH annulled the ruling by the appeal court, 
rejected the legal action as a whole and stated that the 
plaintiff had no claim to the payment of a contractual 
penalty. The agreed obligation to cease and desist no 
longer existed in September 2011 since the prohibition 
to approach and entice employees away which was 
agreed in the settlement agreement with its time period 
of five years exceeded the permitted time limit of two 
years for non-competition clauses and was immoral 
(sittenwidrig) pursuant to § 138 German Civil Code 
(Bürgerliches Gesetzbuch – BGB) and therefore null and 
void.

As an explanation the BGH stated that considering the 
freedom to practice an occupation which is protected in 
the German Constitution (Grundgesetz – GG) post-con-
tractual non-competition clauses are only justifiable if 
and as far as such prohibitions are necessary in order to 
protect a contractual partner from disloyal exploitation 
of the fruits of his work by the other contractual partner. 
Non-competition clauses are therefore only permitted 
and valid if they do not exceed the required scope with 
respect to region, subject and time. That also applies to 
the post-contractual non-competition clause in this case 
which was only agreed when the relationship under cor-
porate law came to an end.

The BGH believed that the objective of agreeing a 
customer protection clause was to divide the assets of 
the defendant GmbH between the shareholders and 
to give the managing director of the plaintiff the pos-
sibility to be able to take the customers he had enlisted 
with him in an unhindered manner and to secure the 
fruits of his work. In the instant case it was therefore 
only possible for the plaintiff to have an interest which 
was worth protecting as long as the defendant GmbH 
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continued to have a relationship with former customers 
who had transferred to the plaintiff. Neither side could 
have a justified interest in continuing the restriction on 
competition any longer after the end of the time period.

In comparable cases, such as a freelancer partnership, 
for example, the BGH had already considered a period 
of two years to be sufficient for protecting the interests 
of the parties involved since the client relationships are 
typically looser after that time. The fact that the parties 
are entrepreneurs and not freelancers does not justify 
a longer time limit. The BGH is of the opinion that the 
grounds for restricting non-competition clauses are 
not in the fact that non-competition clauses are not 
compatible with freelance professions but rather in the 
freedom to practice an occupation which is protected 
in the German Constitution and to which entrepre-
neurs and shareholders of a GmbH with a personalized 
structure are entitled. If they are not manufacturers but 
rather offer services, there are no differences regarding 
customer retention from the beginning in comparison 
with freelancer client relationships.

The BGH has left it open so far whether in exceptional 
cases an entrepreneur can have an interest which is 
worth protecting in a longer prohibition of enticing 
customers away. The BGH left this question again unan-
swered in the instant case, however, since no arguments 
were submitted for the plaintiff having such an interest.

IV. Assessment and Practical Advice
With its decision the BGH creates legal certainty and 
also affirms the applicability of the standard maximum 
period of two years for non-competition clauses for 
GmbHs with a personalized structure. Said standard 
time period was already subject of high-court decisions 
in other cases with different arrangements. The BGH 
therefore continues along its same line of subjecting 
all non-competition clauses to a consistent maximum 
time limit of two years and only allowing exceptions in 
particular arrangements which are hardly conceivable 
in practice and will probably be difficult to justify. The 
current decision by the BGH refers to companies with 
a personalized structure; the interests will probably be 
different for companies with a capitalized structure since 
the focus is not on the personal contribution and the 
work of the company but rather on its financial invest-
ment. Furthermore the particularity of the instant case 
was that the customer protection clause was not to 
protect the remaining shareholder but rather the depart-
ing one and enabling him to take his customers with 

him. It does not therefore matter on which contractual 
party the non-competition clause is imposed.

It continues to remain unclear, however, whether a non-
competition clause which lasts longer than two years 
can be permitted as an exception, and if so, in which 
particular exceptional arrangements. Although the legal 
literature sometimes considers exceeding the two-year 
limit permissible as an exception, at least if it can be 
demonstrated why the customer relationships have not 
yet ceased to exist in the two years or are generally 
looser, there are no specific conditions and hints given 
for the question under which particular circumstances 
and with which arguments a longer time period than 
two years can be sufficiently justified. It is therefore 
particularly advisable in practice to limit non-competition 
clauses, including those in the form of customer protec-
tion clauses, to a maximum of two years.
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A Revolution in Employee Participation in 
the Supervisory Board?

At least one third of supervisory board members has 
to be determined by the employees in German limited 
liability companies (Gesellschaft mit beschränkter 
Haftung – GmbH) and stock corporations (Aktieng-
esellschaft – AG) if the company has more than 500 
employees. If it has more than 2,000 employees, one 
half of the supervisory board must consist of employee 
representatives. Previously – and in agreement with the 
prevailing opinion –only employees working in Germany 
were taken into account to determine the relevant 
number of employees. Contrary to said prevailing 
opinion the Regional Court (Landgericht – LG) in Frank-
furt/Main (ruling dated February 16, 2015 – Case No.: 
3-16 O 1/14) has now decided that employees working 
abroad should also be included to determine the size 
of the company which is relevant for applying the rules 
on employee participation. The ruling is not final and 
absolute. Should it remain valid, it would cause a revolu-
tion in the area of corporate employee participation in 
German companies.

The most frequent forms of employee participation in 
the supervisory board of German companies are the 
one-third participation pursuant to the German One-
Third Participation Act (Drittelbeteiligungsgesetz) in 
excess of 500 employees and the employee participation 
on the basis of parity pursuant to the Participation of 
Employees Act (Mitbestimmungsgesetz - MitbestG) if 
the total number of eligible employees exceeds 2,000. 
The differences between these two forms of employee 
participation are considerable. It is not only half of the 
supervisory board members who must be determined 
by the employees if there is employee participation on 
the basis of parity; a supervisory board with employee 
participation on the basis of parity also has more rights 
and organizational possibilities than a supervisory board 
with one-third participation. The trade unions must 
also be taken into consideration when electing super-
visory boards with participation on the basis of parity. 
Finally it is not only the employees who are employed 
by the company concerned who are counted in order 
to determine the number of relevant employees but 
also the employees who work at subsidiaries of the 
company. Such additions are not made for the one-third 
participation. Here it is generally only the employees of 
the company concerned who are included. It is only if 
there is a domination agreement with another company 
that the employees of the dependent company are also 
counted for the dominating company. It is therefore no 
wonder that a reasonable number of mid-sized com-
panies are trying to retain the status quo of one-third 
participation precisely in case the magic “2,000 thresh-

old” is exceeded. In the past few years it was often 
chosen here to establish a European Company (Societas 
Europaea or SE) where employee participation in the 
supervisory board can be specified compulsorily for the 
future by an agreement with employee representatives 
irrespective of whether the thresholds are exceeded 
or not. However, apart from all the employees of the 
company concerned the employees of its subsidiar-
ies, both domestic and within the EU, are included in 
the respective negotiations with the employee repre-
sentatives. Consequently there are also more foreign 
employee representatives in the supervisory boards of 
SEs.

This is different for stock corporations or limited liabil-
ity companies under German law. Prevailing opinion 
assumes here that only the employees in Germany 
are to be taken in order to determine the number of 
employees. There are only a few exceptions permitted, 
e.g. secondments. Such prevailing opinion was certainly 
described as absolutely mainstream until now. The 
decision by the Regional Court in Frankfurt which clearly 
distances itself from this viewpoint is therefore all the 
more surprising. The instant case concerned so-called 
“status proceedings” for Deutsche Börse AG, which pro-
ceedings had been initiated by a minority shareholder 
(a university professor with a passion for law). At the 
relevant time Deutsche Börse AG had approx. 1,600 
German employees and a further approx. 2,000 employ-
ees outside Germany who were mostly employed in 
foreign subsidiaries of Deutsche Börse AG.

The prevailing opinion does not generally include foreign 
employees on the grounds that German laws cannot 
have extraterritorial influence and could not therefore 
determine over the participation of foreign employees 
in the supervisory board, but it is not clearly stated in 
the wording of MitbestG. There are, however, clear 
statements on not including foreign employees. It is not 
contested by the Regional Court in Frankfurt which only 
focusses on the legal definition of affiliates which does 
not distinguish between German and foreign compa-
nies. The Regional Court therefore states that a foreign 
subsidiary of Deutsche Börse AG with its employees 
abroad must also be taken into account.

Whether the decision will ultimately remain valid cannot 
be easily predicted despite the absolute prevailing 
opinion. The arguments of the Regional Court cannot 
at any rate be dismissed totally out of hand. If said legal 
opinion is confirmed, it would mean a turning point 
in employee participation in Germany. Apart from the 
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considerable additional work of new supervisory board 
elections and including foreign employees in an interna-
tional voting procedure and organization, the influence 
of German employees and German trade unions in the 
supervisory boards of German companies would be 
reduced. Since this would also not be in the interest of 
the German trade unions, it remains to be seen what 
position they will assume in this respect.

German companies which are anyway considering 
re-arranging or freezing employee participation at one-
third (or less) should now all the more contemplate 
establishing a European SE. Since the form and type of 
employee participation are more or less freely negotiable 
here, it is possible to counteract unpleasant surprises 
rendered by inconsistent court practice. German compa-
nies which exceed the 2,000 employee threshold when 
including their foreign employees (and also those of 
subsidiaries) should also at any rate consider this aspect 
seriously.
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Is There a Need for a Special Law on 
General Terms and Conditions for Com-
panies?

German legal advisors often come up against incompre-
hension from national and international clients when 
they try to explain the depths of German law with 
respect to general terms and conditions. This applies 
particularly for the (im)possibilities to agree an appropri-
ate limitation of liability e.g. based on the size of the 
commercial order, since companies are currently not 
in a position to limit their liability with legal certainty 
when concluding standard agreements with other 
companies. This was also the result reached by a study 
commissioned by the German Federal Ministry of Justice 
on “German Law on General Terms and Conditions for 
Agreements Between Companies – With Special Consid-
eration of Limitations of Liability”.

The background of the study was criticism from sections 
of the business community that the examination of the 
general terms and conditions disproportionately strongly 
restricted the contractual freedom of companies. The 
study carried out from August 2013 through July 2014 
was to clarify whether and to what extent there is need 
for reform.

Previous Positions Regarding the Law on General 
Terms and Conditions
However, the criticism of the law on general terms and 
conditions is not new. The “Initiative on the Further 
Development of the Law on General Terms and Condi-
tions” (Initiative zur Fortentwicklung des AGB-Rechts) 
was already established in 2008. It was created by law 
firms and business associations such as VDMA (Verband 
Deutscher Maschinen- und Anlagenbau – German 
Engineering Association) and ZVEI (Zentralverband 
Elektrotechnik- und Elektronikindustrie e.V. – German 
Electrical and Electronic Manufacturers’ Association), 
the Chamber of Commerce in Frankfurt/Main, legal 
scholars and in-house attorneys. The initiative argues 
that the law on general terms and conditions was 
originally planned as a consumer protection law, since 
the legislation only included the possibility of examin-
ing the content of general terms and conditions as a 
response to the proposal by the Association of German 
Jurists (Deutscher Juristentag) in 1974. However, the 
original aim of the legislation to enable more flexibility 
and elasticity for the b2b sector was neglected thereby. 
The German Federal Court of Justice (Bundesgericht-
shof – BGH) assumes in its established court practice 
that the prohibited clauses in § 308 and § 309 German 
Civil Code (Bürgerliches Gesetzbuch – BGB) are “indica-
tions for inappropriate discrimination of the contractual 
partner” in business transactions. It is generally assumed 

on this basis that the same standards apply in business 
transactions as towards consumers.

As a first success of the Frankfurt initiative the German 
federal states issued an audit assignment to the Federal 
Ministry of Justice; there was a hearing on the subject in 
March 2012. A few months later in September 2012 the 
69th conference of the Association of German Jurists 
subscribed in its resolutions to the view that the law on 
the general terms and conditions required reform in the 
b2b sector. The 69th conference of the Association of 
German Jurists passed the following specific resolutions:

• The conference rejected the extensive equal treat-
ment which was developed by court practice of 
general terms and conditions of business in the b2c 
and b2b sectors, in particular the indications in § 308 
and § 309 BGB.

• The requirements for seriously negotiating contractual 
conditions in the b2b sector should be brought into 
line with the customs of entrepreneurial contractual 
negotiations.

• In the b2b sector the benchmark for examining the 
content should be aligned to good entrepreneurial 
practice in an industry and/or business sector.

However, there are not only supporters of a reform for 
the law on general terms and conditions. The counter-
initiative “pro AGB-Recht” consisting of 30 business 
associations from every industry was also established in 
2012. In a joint declaration from April 2013 the initiative 
demonstrates that the law on general terms and condi-
tions of business has also stood the test in relationships 
between companies.

Result of the Study by the German Federal 
Ministry of Justice
In its analysis of high-court practice the recent study 
concluded that effective limits and exclusions of liability 
in the scope of application of § 305 BGB are hardly 
possible. It is generally not possible to consider an 
exculpation for gross negligence since indicative effect is 
attached to § 309 No. 7b BGB for entrepreneurial legal 
transactions. In addition the prohibition of exculpation 
for major contractual obligations which also applies to 
slight negligence and is derived from § 307 Subsection 
2 No. 2 BGB comes into play. The remaining possibility 
to limit liability is also of little practical relevance since 
according to the established BGH court practice the 
liability for infringing major contractual duties must at 
least cover the foreseeable damage which is typical for 
such agreements (foreseeability formula).
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Furthermore the examination of the limitations of liabil-
ity in various types of agreement which were custom-
ary for the industry resulted in the fact that particularly 
limitations of liability in the amount of compensation 
which stipulate the maximum liability at a certain per-
centage of the agreed salary are prevalent in entrepre-
neurial legal transactions and correspond to the market 
standard in many sectors. The latter particularly applies 
to agreements with regard to corporate acquisition, 
machinery and plant engineering, contract logistics and 
outsourcing where the corresponding limitations of lia-
bility are a core component of the risk allocation agreed 
by the parties and typically correspond to reductions in 
liability in the form of guarantees, contractual penalties 
or lump-sum compensation. The customary limitations 
of liability do not satisfy the standards derived by court 
practice from § 307 et seq. BGB.

The validity of the limit of liability therefore crucially 
depends on whether the clause satisfies the require-
ments in § 305 Subsection 1 Sentence 3 BGB for an 
individual agreement. It is a question here of a specific 
case. However, the problem is generally that typically 
none of the parties questions the necessity of limitations 
of liability in practice since they are customary in the 
industry. Consequently there are generally no serious 
negotiations about the clause (putting it up for serious 
negotiation) which is, however, a precondition for an 
individual agreement in established court practice. 
Furthermore the study concluded that agreements are 
made in entrepreneurial legal transactions to a large 
extent on the basis of standardized contractual condi-
tions with little desire for particular arrangements of the 
agreement and negotiations and so they will therefore 
generally fall under the scope of application of § 307 
et seq. BGB. An entrepreneur who offers proposals for 
the clause to another entrepreneur even if only in order 
to prepare for contractual negotiations can hardly avoid 
being seen as a party using general terms and condi-
tions. Established court practice generally assumes that it 
is “pre worded contractual conditions which a contrac-
tual party offers to the other party in order to conclude 
the agreement” (§ 305 Subsection 1 Sentence 3 BGB). 
Established court practice places high demands on when 
a clause is considered to have been seriously negotiated.

Finally the study by the Federal Ministry of Justice comes 
to the conclusion that there is a need to reform the law 
on general terms and conditions in the b2b sector and 
proposes moving away from the BGH’s foreseeability 
formula and introducing a regulation where limitations 
of liability in the amount of compensation are permit-

ted in entrepreneurial legal transactions. However, this 
should only be possible if the limitations of liability do 
not remove the incentive for the user to act judiciously, 
explicitly pointing out the maximum amount of liability 
to the opposing party. Furthermore the introduction of 
a limit in the amount which is linked to the value of the 
subject matter of the agreement is recommended. If 
the limit is reached, § 307 et seq. BGB would no longer 
apply and/or a regulation would be introduced where 
the examination of the general terms and conditions 
would apply (accordingly even above the limit) if there is 
considerable economic disparity.

Other Proposals for Reforming the Law on 
General Terms and Conditions
The reform proposal of the study by the Federal Ministry 
of Justice is not by any means the only one.

Negotiation vs. Serious Negotiation
The “Initiative on the Further Development of the Law 
on General Terms and Conditions” and some others 
propose adding a new sentence 4 to § 305 Subsec-
tion 1 BGB:

„If a contractual condition is used vis-à-vis an entrepre-
neur, a legal entity under public law or a special fund 
under public law, it is considered to have been seriously 
negotiated if the contractual parties negotiated it indi-
vidually or in connection with other provisions of the 
same agreement in a manner which is appropriate for 
the subject of the agreement and the circumstances of 
concluding the agreement.” (Wird eine Vertragsbedin-
gung gegenüber einem Unternehmer, einer juristischen 
Person des öffentlichen Rechts oder einem öffentlich-
rechtlichen Sondervermögen verwendet, so gilt sie als 
ausgehandelt, wenn die Vertragsparteien über sie im 
Einzelnen oder im Zusammenhang mit anderen Bestim-
mungen desselben Vertrags in einer dem Gegenstand 
des Vertrages und den Umständen des Vertragsschlusses 
angemessenen Weise verhandelt haben.)

This new sentence is intended to give entrepreneurs 
the possibility to circumvent the strict standard which 
established court practice places on the term “serious 
negotiation”. Indications for a negotiated contractual 
condition could be contractual negotiations on a longer 
period, previous agreements with the same content, 
excluding modifications, knowledge or grossly negligent 
ignorance of the legal and economic significance of pre-
worded contractual conditions, legal advice or the size 
of the company, for example.
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This legislative proposal provides for a basis for evaluat-
ing individual cases. Under such circumstances a clause 
can undoubtedly be considered to have been seriously 
negotiated in an agreement which was negotiated by 
external attorneys or in-house attorneys of the contrac-
tual party even if it was not modified or only negoti-
ated in a rudimentary manner. The BGH’s view that it is 
not sufficient if the parties discussed the agreement in 
general and modified parts thereof while the respective 
liability clause remained unmodified can also be cor-
rected on the basis of the proposed legislative text.

Differentiation in Examination of Content
Furthermore the reform proposal will also modify § 
310 Subsection 1 Sentence 2. Instead of “the customs 
and practice which apply in commercial transactions 
must be taken into appropriate consideration” the new 
Sentence 2 would read as follows:

“Contractual provisions are unsuitable which contrary to 
the principle of good faith strongly deviate from preva-
lent entrepreneurial practice.” (Vertragsbestimmungen 
sind unangemessen, die entgegen dem Gebot von Treu 
und Glauben von gängiger unternehmerischer Praxis 
grob abweichen.)

An alternative wording is also proposed: “Customs 
and practice which apply in commercial transactions 
as well as circumstances in entrepreneurial business 
transactions, in particular the need to protect certain 
entrepreneurs which is less than in comparison with 
consumers, must be taken into account.” (Im Handels-
verkehr geltende Gewohnheiten und Gebräuche sowie 
Gegebenheiten des unternehmerischen Geschäfts-
verkehrs, insbesondere die im Vergleich zu Verbrauchern 
geringere Schutzbedürftigkeit bestimmter Unternehmer, 
sind zu beachten.)

The supporters of a reform wish to create a new 
standard here for evaluating general terms and condi-
tions between entrepreneurs which should no longer be 
subject to the strict standards of consumer agreements. 
Instead a general clause for evaluating the examination 
of content should be created.

Comment
Although the publication of the study by the Federal 
Ministry of Justice does not constitute an example for 
possible legislative reform, it clearly shows together with 
the other reform proposals that there is a need for new 
legislation for b2b transactions in order to give compa-
nies legal certainty and an appropriate framework for 
reasonable limitations of liability in general terms and 
conditions. The study by the Federal Ministry of Justice 
and its conclusions are very welcome considering the 
efforts which are constantly in existence when giving 
practical legal advice to draft clear limitations of liability, 
particularly in the amount of compensation, in standard 
agreements and in general terms and conditions. Yet the 
road to a law on general terms and conditions for entre-
preneurial transactions still seems very long.
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1. Introduction
In recent years the business community, social insur-
ance companies and various associations, especially the 
Chamber of Auditors and Tax Consultants, have been 
calling for a reform of the insolvency based rescission 
rights (Avoidance Law – Insolvenzanfechtungsrecht). 
Politicians have now acted on such requests with a first 
bill from the German Federal Ministry of Justice and 
Consumer Protection. Said bill will be explained below 
from the perspective of a supplier.

2. Background
According to the explanatory notes of the new bill, 
it aims at removing legal uncertainties from business 
transactions where such uncertainties result from the 
current (mis-) use of the right to rescind actions (con-
tracts) by insolvency administrators. The use of the 
avoidance rights conferred by Sec. 133 para. 1 (so called 
willful/deliberate avoidance) of the German Insolvency 
Code (Insolvenzordnung – InsO) constitutes an encum-
brance with disproportionate and incalculable risks. The 
encumbrance on business transactions can generally 
be seen from the question whether and under which 
circumstances payment relief which is customary in the 
industry justifies the risk of the received payments being 
subsequently contested as willfully disadvantageous. The 
bill ascertains that pursuant to currently established court 
practice a request by the debtor for payment relief (such 
as deferment of payments or instalment payments), form 
sufficient ground upon which the court adjudicating on 
the facts can affirm the existence of the required inten-
tion to disadvantage the creditors. Although the German 
Federal Court of Justice (Bundesgerichtshof – BGH) also 
developed “counter” evidence and “counter” indications 
which allow the party with the burden of prove to assert 
that a payment was integrated in an exchange similar 
to a cash transaction or that it was an integral part of 
a serious restructuring attempt, the such not subject to 
the rescission rights. In practice, the counter evidence 
can hardly be offered without a detailed disclosure of 
the debtor’s assets and therefore the court based relief 
efforts in practice very rarely play any significant role.

The new regulations therefore aim at achieving an 
appropriate balance between the insolvency credi-
tors’ prospects of satisfaction which are protected by 
the Avoidance Law and the legitimate expectations 
and interests of those who see themselves exposed 
to claims based on the Avoidance Law. In this sense 
the bill aims at attaching the insolvency administra-
tor’s right to rescind an action to facts which can be 
acknowledged and understood by the parties concerned 

and which offer a guarantee together with their legal 
consequences that the parties are not encumbered in a 
disproportionate manner.

Pursuant to currently established court practice the 
suppliers’ problem (facing avoidance actions) can be 
described as follows: every supplier initially has an out-
standing balance when it makes a delivery; however, it 
will then be held responsible for any concessions made 
to the customer with respect to payment (based on the 
wide scope of indicative evidence), even if such con-
cessions are customary in the business. If the supplier 
accepts an agreement for instalments or a deferment of 
payment, such agreement also documents the supplier’s 
awareness of the imminent insolvency of the customer 
and subsequent insolvency debtor. This also assumes 
that the supplier was aware of the debtor’s intention 
to disadvantage its creditors based on the statutory 
assumption in Sec. 133 para. 1 sent. 2 InsO. Every 
agreement to pay instalments and/or defer payment 
therefore makes it easier for the subsequent insolvency 
administrator to contest the insolvency.

3. Willful / Deliberate Avoidance (Sec. 133 InsO)
a) New Regulation based on the Ministerial Draft
The new regulation of or addition to the willful / deliber-
ate avoidance rules is particularly relevant from the sup-
plier’s perspective. In future Sec. 133 InsO will read as 
follows (convenience translation):

Subsection 1 (partially supplemented, partially new): “A 
transaction made by the debtor within the last ten years 
prior to the request to open insolvency proceedings, or 
subsequent to such request, with the intention to disad-
vantage his creditors inappropriately may be avoided if 
the other party was aware of the debtor’s intention on 
the date of such transaction. An inappropriate disadvan-
tages does not exist if

1. an equivalent payment for the debtor’s payment is 
directly made to the debtor’s assets which is necessary 
for the debtor’s company to continue or secure the 
debtor’s living requirements, or

2. the transaction is an integral part of a serious restruc-
turing attempt.

It shall be presumed that the other party was aware of 
the debtor’s intention if it knew at the time of the trans-
action of the debtor’s imminent insolvency, and that the 
transaction constituted an inappropriate disadvantage 
for the creditors.”
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Subsection 2 (new): “If the transaction granted or facili-
tated the other party with a security or satisfaction, the 
period pursuant to Subsection 1 Sentence 1shall amount 
to four years.”

Subsection 3 (new): “If the transaction granted or 
facilitated the other party with a security or satisfaction 
which it could use in the kind or on the date, then the 
debtor incurred insolvency instead of the presumption 
of the debtor’s imminent insolvency pursuant to Subsec-
tion 1 Sentence 3. That the other party was aware of 
the debtor’s intention cannot alone be derived from the 
fact that

1. the other party concluded a payment agreement with 
the debtor pursuant to § 802b Subsection 2 Sentence 1 
of the German Code of Civil Procedure (Zivilprozessord-
nung – ZPO) or

2. the debtor requested payment relief from the other 
party as is customary within the business.”

A significant amendment in Subsection 1 is that 
emphasis is placed on inappropriate disadvantage 
(Sentence 1). Exceptions to such disadvantage which 
are envisaged by legislation have now been regulated 
as payments for a company to continue (Sentence 
2, No. 1) and payments as integral parts of a serious 
restructuring attempt (Sentence 2, No. 2). The period 
for contesting a payment which satisfied a supplier’s 
claim (as a creditor) is reduced from ten to four years by 
Subsection 2. Finally Subsection 3 regulates a restriction 
of the presumption regulation in Subsection 1 whereby 
it is explicit that payment relief shall not be sufficient to 
derive an awareness of the debtor’s intention.

b) Evaluation
The desire of the legislative reform is on the one hand 
to curb the rampant use of the Avoidance Law and 
therefore on the other hand to grant greater security 
and planning ability to legal transactions. In view of the 
numerous undefined legal terms (e.g. “serious restruc-
turing attempt”, “inappropriate disadvantage” or “cus-
tomary within the business”) it is to be feared, however, 
that established court practice will only manage to fill 
said terms with life and content in years to come. The 
desired legal certainty will therefore not occur at least in 
the near future. Moreover, it is doubtful whether such 
aim will ever be achieved (considering the dynamics of 
established court practice regarding the Avoidance Law). 
From a supplier’s (and other market participants’) point 
of view, it would be desirable if the legislator develops 

itself clear and unambiguous wording, leaven less room 
for courts (as far too often the case) to fill any legislative 
gaps.

4. Contestation Based on So-Called Incongruent 
Coverage (Sec. 131 InsO)
a) New Regulation based on the Ministerial Draft
The proposed modification of Sec. 131 InsO also has 
much practical relevance for suppliers. In future the reg-
ulation is to be supplemented as follows (convenience 
translation):

“A transaction may not alone be contested pursuant to 
Sentence 1 because the creditor obtained the security 
or satisfaction by means of a foreclosure proceeding 
on the basis of an executory title obtained in a court 
proceeding.”

Previous the practice of the BGH foresaw that a 
payment in a foreclosure proceeding or on a foreclosure 
title was considered incongruent and was therefore 
subject to the Avoidance Law. This resulted for suppliers 
in the fact that conduct which was completely socially 
acceptable and desirable per se, namely securing a claim 
through recovery by means of foreclosure proceedings, 
turned into an obligation for the supplier to return the 
payment if the customer became insolvent at a later 
stage.

b) Evaluation
The bill attempts to alleviate the problem with the fact 
that payments on court titles will no longer lead to 
incongruence and therefore contestability. In future the 
supplier can therefore rely on the fact that a judicial 
dunning procedure or legal action is not conducted in 
vain and the payment which is then made can be kept 
even if insolvency proceedings are subsequently opened 
upon the customer’s assets. It is also positive here that 
attempts by public authorities, namely fiscal authorities 
and social insurance companies, were resisted to grant 
similar privileges, i.e. a “special fiscal right”, to titles of 
these authorities (who can even issue such titles them-
selves). The proposed new regulation is, however, prob-
lematic in the fact that it creates different “qualities” of 
titles. In future a title would not enjoy any protection 
from contestation by virtue of a notarial deed (typically 
subjection to immediate foreclosure proceedings in 
loan agreements), whereas a title which was obtained 
in court would enjoy such protection. It also appears 
problematic that it is precisely social insurance compa-
nies and fiscal authorities who, even if they wanted to, 
could not obtain a title in court in many cases since they 



 Deloitte Legal | Forum Juris 2/2015 21

will not usually have a legitimate interest in filing legal 
action (since they are themselves responsible for issuing 
titles – see above).

5. Interest (Sec. 143 InsO)
a) New Regulation based on the Ministerial Draft
Another new regulation which is very important for sup-
pliers is the interest obligation of (re)payments which 
result from a successful avoidance action. In future Sec. 
143 InsO is to be supplemented as follows (convenience 
translation):

“Interest must only be paid on a debt if the conditions 
for the default of the debtor or Sec. 291 of the German 
Civil Code are fulfilled.”

The previous regulation led to the fact that interest was 
to be paid on the successfully contested amount not just 
from the time of contestation but instead from the legal 
transaction (i.e. the payment of the supplied goods, for 
example). The statutory interest rate which is currently 
much higher than is customary in the market applied 
(and applies) here. This at least sometimes led in turn 
to unwelcome extremes on the part of the insolvency 
administrators. Since the obligation to pay interest ran 
independently from the time of the declared contes-
tation (retroactively), some observers of the industry 
believed that insolvency administrators deliberately 
asserted a claim for contestation very late in the pro-
ceedings since it was certain that they would receive 
interest on their claims and declaring contestation as 
late as possible ultimately led to an increase in assets.

b) Evaluation
In future the proposed link to the general preconditions 
for execution, i.e. to Sec. 291 BGB, will pull the rug out 
from under this unwanted practice. In future this means 
for all parties opposing contestation that interest will 
only be paid on their claims when they are asserted by 
the insolvency administrator (and not retroactively even 
for several years). Without exception this is certainly a 
welcome regulation from the perspective of suppliers as 
usual defendants of avoidance actions.

6. Previous Discussions and Outlook
The bill is currently being widely discussed in academic 
publications and within business circles; it was also 
recently a subject at the Restructuring Forum in Düs-
seldorf on April 14, 2015. The need for a reform of 
the Avoidance Law was particularly discussed here. 
Against the background of recent court decisions this 
can certainly appear doubtful. A recent ruling by the 
BGH (ruling dated April 16, 2015; Case No.: IX ZR 6/14) 
went in favor of the creditors. The BGH decided that 
merely the debtor’s request to conclude an agreement 
for payment instalments as such is not an indication 
that the debtor will stop payments or is insolvent if it is 
customary within the business. Concluding an agree-
ment for payment instalments is often seen as an indica-
tion that the party opposing contestation was aware 
of the intention to disadvantage creditors so that the 
insolvency administrator can successfully contest inten-
tion pursuant to Sec. 133 InsO. The agreed payment 
instalments must be returned to the insolvency assets. 
According to the current ruling that does not apply 
if the conclusion of an agreement to pay instalments 
is customary in the business. Even if the ruling only 
concerns an individual case, the question can certainly 
be asked on this basis whether a new statutory regula-
tion is necessary.

As an answer to the question posed at the beginning it 
can be ascertained that greater legal certainty for suppli-
ers is to be expected from crisis-ridden and perhaps sub-
sequently insolvent customers if the ministerial draft is 
implemented. However, first assessments of the contin-
ued discussions among legal academics and politicians 
allow modifications to be expected in the legislative 
process. Suppliers can therefore watch with suspense 
how great the legal certainty achieved by the legislative 
reform will actually be. We hope to be able to inform 
you about a final and hopefully supplier-friendly version 
of the law in one of the next issues of this newsletter.
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The German Federal Labor Court (Bundesarbeitsge-
richt – BAG) has now decided when determining the 
social criteria for dismissals that the number of years 
of service with three more years added is not suitable 
to offset three maintenance obligations if the party 
obliged to pay maintenance can himself/herself already 
demonstrate six years of service (BAG, judgement dated 
29 January 2015 – Case No.: 2 AZR 164/14).

I. Facts of the Case
The parties were in dispute about the validity of a dis-
missal for operational reasons with an option of altered 
conditions of employment.

The plaintiff, who was born in 1972, was married and 
obliged to pay maintenance for two minor children. 
He had been employed by the defendant software 
company since October 2006 with a working week of 
38.75 hours. His last gross monthly salary amounted to 
EURO 3,287.08.

By notice dated 5 November 2012, the defendant ter-
minated the employment relationship with the plaintiff 
with effect to 28 February 2013. At the same time the 
defendant offered to continue the employment rela-
tionship with the plaintiff from 1 March 2013, with a 
working week of ten hours and a gross monthly salary 
of EUR 848.28.

The plaintiff rejected the offer of altered employment 
and filed a legal complaint against unfair dismissal in 
due time. The plaintiff was of the opinion that the 
dismissal was not justified from the perspective of 
the social criteria since the defendant had not taken 
the social criteria as stipulated in law into sufficient 
consideration when determining the social criteria. 
The plaintiff asserted in particular that he was more 
worthy of protection from the perspective of the social 
criteria compared with employee K. who had also been 
employed by the defendant since October 2003, was 
born in 1970, single and childless.

After all the previous instances had allowed the legal 
action, the defendant filed an appeal on a point of law 
with the BAG.

II. Decision
The defendant’s appeal on a point of law was unsuc-
cessful. The BAG confirmed the invalidity of the dis-
missal with the option of altered conditions of employ-
ment.

The previous instances had correctly assumed that the 
defendant had not taken the social criteria into sufficient 
consideration when selecting the plaintiff.

Pursuant to section 2 para. 1 in connection with section 
1 para. 3 of the German Protection Against Unfair 
Dismissal Act (Kündigungsschutzgesetz – KSchG) a dis-
missal with the option of altered conditions of employ-
ment is not justified from the perspective of the social 
criteria despite there being urgent operational reasons 
if the employer did not take the number of years of 
service, age, any maintenance obligations and a serious 
disability of the employee into (sufficient) consideration 
when selecting the employee. The wording of the law 
does not state how the specified social criteria are to be 
compared with each other. No criterion has priority over 
another one. Instead the individual differences between 
the comparable employees and their “social data” must 
be taken into consideration and weighed up.

The BAG dismissed the defendant’s opinion that the 
basic equivalence of the social data meant that it only 
depended on how many of the four criteria tilted the 
balance in favor of one employee and how many in 
favor of the other employee without the extent of the 
respective difference being of any significance.

Instead the equivalence of the selection criteria meant 
that the specific data of the employees concerned 
needed to be compared. A criterion becomes much 
more significant if the difference shown by said criterion 
is much greater in favor of one employee.

The BAG came to the conclusion that the plaintiff was 
much more worthy of protection from the perspective 
of the social criteria compared with employee K. who 
was born in 1970, had been employed by the defendant 
since October 2003 and was single and childless.

As the BAG continued, the age difference between K. 
and the plaintiff of roughly one and a half years is to 
be considered insignificant. At the time of the dismissal 
both employees were at an age when it was possible to 
assume similarly good chances of finding work in the 
labor market.

Nor could it be said in an individual comparison of the 
respective number of years of service that the compa-
rable employee K. with an employment period of nine 
years would have been hit considerably harder by the 
alteration of the conditions of employment in view of 
the length of the plaintiff’s employment of six years.
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Based on the approximate equivalence of the social 
criteria – age and number of years of service – the 
defendant ultimately made a selection mistake in view 
of the considerable difference in maintenance obliga-
tions.

III. Practical Advice
With its decision the BAG continued its previous policy 
in assessments of the statutory social criteria for select-
ing employees for dismissal in section 1 para. 3 KSchG.

Based on the equivalence of the selection criteria it is 
precisely the weight put on said criteria in comparison 
with similar employees that is important when determin-
ing the social criteria for dismissal.

In order to avoid erroneous assessments and/or exceed-
ing the existing scope of assessment in this context it 
is recommended to resort to established point systems 
which have already been approved by the BAG.
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