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Preface

Ladies and Gentlemen,
Dear Clients,
We are pleased to provide you with our recent Forum
Juris Newsletter which deals with current court decisions
and other legal topics of high practical relevance.

Frauke Heudtlaß
Rechtsanwältin, Partnerin
Service Line Employment
Tel: +49 (0)211 8772 2587
fheudtlass@deloitte.de
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In a recent decision, the Higher Regional Court (Oberlandesgericht – OLG) in Frankfurt has dealt intensively
with the requirements regarding a revocation of the
office of a member of Board of Management for good
cause. We would like to introduce this decision to you.

We hope that the topics chosen find your interest.
Should you have any questions as to the individual
articles in this edition or suggestions regarding our
Forum Juris Newsletter, please do not hesitate to get in
touch with your contact persons.
Make use of our Deloitte Legal Dbriefs webcast program
to stay up to date on legal trends in Germany and
abroad. For more information, please visit:

A recent decision of the German Federal Court of
Justice (Bundesgerichtshof – BGH) restricts liability risks
for Managing Directors for payments to receivables
accounts. In this aspect, we explain the requirements for
such a limitation of liability.

www.deloitte.com/dbriefs/deloittelegal or
www.deloittelegal.de/en/events.

Furthermore, we would like to inform you about the
judgment of the European Court of Justice (Europäische
Gerichtshof – EuGH) as of October, 2015, which states
that personal data is not adequately protected in the
USA, even if the relevant US based company is “Safe
Harbor”-certified.

Frauke Heudtlaß
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Finally we would like to take the opportunity wishing
you all the best for 2016!

Revocation of a Board Member, Good
Cause for Revocation, Withdrawal of
Trust by the Annual General Meeting
The board of management of Commerzbank AG was to
be reduced from nine to seven members within groupwide redundancies of approx. 10%. Commerzbank AG
did not consider it reasonable to exclude the board of
management from the extensive redundancies. One of
the board members concerned had been re-appointed
one year before so that his remaining term of office was
still roughly four years. This appointment was revoked
by means of a declaration by the chairman of the
supervisory board based on a majority resolution by the
supervisory board.
The board member concerned objected to this decision.
The Higher Regional Court (Oberlandesgericht – OLG)
in Frankfurt had allowed his legal action (OLG Frankfurt
am Main, ruling dated February 17, 2015 – Case No.:
5 U 111/14). The supervisory board can generally only
revoke a member of the board of management if there
is good cause (§ 84 Subsection 3 Sentence 1 German
Stock Corporation Act (Aktiengesetz – AktG)). Legislation does not envisage revocation without good cause.
The independence of the board of management in
its relationship with the supervisory board would be
adversely affected if the supervisory board had sole
discretion to revoke an unpopular board member. Good
cause exists if it is unreasonable for the company to
continue the executive relationship until the end of the
appointment. It is not sufficient if a revocation would
merely benefit the company. The law states gross
infringement of duties, the inability to carry out management duties properly and the withdrawal of trust
by the Annual General Meeting (AGM) as good cause.
However, the latter may not happen for obviously subjective reasons. There are also other reasons which are
conceivable, including a change in the structure of the
company or management.
In the instant case the OLG in Frankfurt considered that
the requirement of good cause was not satisfied. A
board of management which was too large to function
effectively, for example, could constitute good cause for

a reduction. The bank did not argue, however, that the
board of management found it difficult to make decisions. Furthermore the redundancies in the corporate
group were only to be implemented by the end of 2016.
Revocation at the end of 2013 already was therefore not
necessarily required. It should also be taken into account
here that the claim by the appointed board member to
remuneration would continue to remain but he would
no longer be obliged to render his work duties.
The OLG did not allow an appeal on a point of law
against the decision; the defendant bank filed an appeal
against denial of leave to appeal against the decision.

Dr. Peter Maser
Rechtsanwalt, Partner
Service Line Banking & Finance
Tel: + 49 (0)711 66962 70
pmaser@deloitte.de

Practical Advice
The decision by the OLG in Frankfurt clarifies that there
must be good cause to revoke members of the board
of management. This also otherwise corresponds to
the division of responsibilities between the board of
management and the supervisory board of a stock corporation (Aktiengesellschaft – AG) with the board of
management having sole responsibility for the management of the AG. If there is no good cause, the supervisory board can only withdraw its trust in the board
member together with the majority of the shareholders
in the AGM. Good cause justifying immediate revocation
then exists if this does not happen for obviously subjective reasons. The disadvantage of this method is that
disputes between the supervisory board and individual
members of the board of management are argued out
in the AGM.
Since the member of the board of management therefore enjoys considerable protection, it must also be
noted that the revocation pursuant to § 84 Subsection 3
Sentence 4 AktG is deemed valid until its invalidity has
been ascertained finally and absolutely. The appointment is only revived when the lack of good cause has
been ascertained by a final and absolute ruling. The
term of office of the member of the board of management will often have elapsed by then.
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Liability of Transferring Entity for Compensation Claim by Commercial Agent Despite Termination of Agency Agreement after Spin-off

Heike Richter
Rechtsanwältin, Partner
Service Line Corporate/M&A
Tel: + 49 (0)211 8772 2492
hrichter@deloitte.de

The German Federal Court of Justice (Bundesgerichtshof – BGH) had to decide in a case in which an agency
relationship was transferred by an insurance company
by means of a spin-off to another company pursuant
to § 131 No. 1 in connection with § 123 Subsection 3
No. 1 German Transformation Act (Umwandlungsgesetz – UmwG) and the agency relationship was only terminated after the spin-off became effective whether
liability still existed for the transferring insurance company pursuant to § 89b German Commercial Code
(Handelsgesetzbuch – HGB). This was confirmed by the
BGH in its ruling dated August 13, 2015 – Case No.:
VII ZR 90/14.
I. Facts of the Case
The plaintiff, an insurance agent, asserted a compensation claim (indemnity) against the defendant, an insurance company, pursuant to § 89b HGB according
to which an insurance agent like a commercial agent
(Handelsvertreter) is entitled to a compensation claim
(indemnity) upon termination of the contractual relationship.

Pia Franziska Knauf
Rechtsanwältin, Associate
Service Line Corporate/M&A
Tel: + 49 (0)211 8772 2575
pknauf@deloitte.de

The defendant had concluded a spin-off agreement with
the subsequent third-party defendant of the plaintiff.
On basis of this agreement the defendant transferred
a part of its assets, namely all existing agency relationships with insurance agents in their entirety, by means of
a spin-off pursuant to § 123 Subsection 3 No. 1 UmwG
to the third-party defendant as the acquiring entity. The
spin-off was registered with the defendant’s commercial
register on December 27, 2007.
The third-party defendant (acquiring entity of the spinoff) terminated the agreement with the plaintiff to the
end of December 31, 2009, and released the plaintiff
from his work duties. The plaintiff rejected the termination and with reference to the effected release from
work duties declared in turn the extraordinary termination of the commercial agent agreement to the thirdparty defendant and to the defendant shortly afterwards.
The parties were in dispute whether the defendant as
the transferring entity was jointly and severally liable to
pay a compensation claim (indemnity) pursuant to § 133
Subsection 1 UmwG.

4
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II. Decision by the Previous Instances
The Regional Court (Landgericht – LG) had rejected the
plaintiff’s legal action for payment of compensation (indemnity) pursuant to § 89b HGB (LG Aachen, decision
dated July 19, 2013 – Case No.: 9 O 274/12). With respect to the plaintiff’s appeal the appeal court considered the plaintiff’s claim for compensation (indemnity)
to be justified by the basic ruling based on its merits.
The Higher Regional Court (Oberlandesgericht – OLG) allowed the appeal on a point of law with the justification
that a high-court decision was absent on the question
whether the compensation claim (indemnity) by a commercial agent and/or insurance agent is already created
in the contractual relationship and the transferring entity
of a spin-off therefore is jointly and severally liable (OLG
Cologne, ruling dated March 28, 20114 – Case No.:
19 U 143/13).
III. Decision by the Federal Court of Justice
The BGH initially ascertained that the plaintiff’s justified agency relationship with the defendant had transferred to the third-party defendant by a spin-off and
transfer of the defendant’s distribution network by way
of universal succession upon registration of the spin-off
with the commercial register pursuant to § 131 No. 1 in
connection with § 123 Subsection 3 No. 1 UmwG. Excluded from the transfer by partial universal succession
are generally only personal rights and duties which did
not exist in the agency relationship in question. With respect to the fact that § 613 Sentence 2 German Civil
Code (Bürgerliches Gesetzbuch – BGB) (according to
which the claim by the entrepreneur to services by the
commercial agent cannot be transferred in order to protect the commercial agent) only contains a rule of interpretation and the parties can agree otherwise in a commercial agency agreement, the rights and duties arising
from the agency relationship would not constitute such
personal rights and duties. A right by the plaintiff to
make an objection as for employees pursuant to § 613a
BGB is also excluded due to the plaintiff not being an
employee.
The BGH could leave it open whether the change in
contractual partner by the transfer led to the plaintiff
having an extraordinary right to terminate the agency
relationship because the agency relationship was possibly based on a special basis of trust. It should be stated
here that the transfer to a different entity may eventually no longer reflect the interests of both parties and
continuation under the changed circumstances could
be unreasonable for the insurance agent so that she/he
can be entitled to a right of extraordinary termination.

However, such a declaration of termination by the plaintiff vis-à-vis the third-party defendant (i.e. the acquiring
entity) at an appropriate time after the spin-off became
effective did not exist.
The agency relationship with the plaintiff was then effectively terminated as of December 31, 2009, by the
third-party defendant declaring the termination. The
third-party defendant was authorized to do this based
on the transfer of the agency relationship and as the
new contractual partner of the agency agreement with
the insurance agent pursuant to the regulations of the
German Transformation Act (Umwandlungsgesetz).
The BGH clarified that pursuant to § 89b Subsection 3
No. 1 HGB the compensation claim (indemnity) was not
in turn excluded by the plaintiff’s extraordinary termination. The fact that the plaintiff was released from his work
duties by the third-party defendant gave him a justified
reason for its termination. A justified reason exists if a situation is created by the entrepreneur’s conduct which
the commercial agent can no longer accept in good faith.
This was affirmed by the appeal court due to the plaintiff being released from his work duties without financial
compensation and who is thus prevented until the end of
the agreement from concluding other insurance contracts
which would balance the loss of the agreement. The BGH
did not object to this in the appeal proceeding.
The BGH then stated that the compensation claim (indemnity) pursuant to § 133 Subsection 1 UmwG was
justified before the spin-off became effective. Thus, the
defendant as transferring entity continues to be liable as
joint and several debtor for the obligations in the agency
agreement together with the third-party defendant. The
claim is sufficiently justified by the fact that the legal
grounds for the existence of the claim were created already before the spin-off became effective. This is the
case for contractual claims when the agreement was
concluded before the spin-off became effective. This
also applies accordingly to the above agency agreement. In such an agreement for continuing obligations
the legal grounds for the resulting individual obligations
were already created in the commercial agent agreement concluded before the spin-off became effective. It
is not necessary that the compensation claim (indemnity)
itself already existed when the spin-off became effective.
Nor is it detrimental that the compensation claim (indemnity) by the commercial agent does not come into
existence in individual cases when one of the statutory
preconditions is absent, for example, or one of the statutory circumstances for exclusion was fulfilled.

IV. Practical Advice
The decision by the BGH confirms the previous instance
and also corresponds to the prevailing opinion in legal
literature that the compensation claim (indemnity) pursuant to § 89b HGB is an obligation in the sense of
§ 133 Subsection 1 Sentence 1 UmwG for which the
transferring legal entity is liable as a joint and several
debtor. It is sufficient to justify an obligation pursuant
to § 133 Subsection 1 Sentence 1 UmwG if the legal
grounds for the existence of the obligation were created
before the spin-off became effective. It does not depend
on the maturity or on the fact that all the preconditions
for existence have already occurred before the spin-off
became effective. It is sufficient that the agreement was
concluded beforehand. This also applies to agreements
for continuing obligations and therefore to commercial
agent agreements. It does not depend on the fact that
the other preconditions for the existence of the commercial agent’s compensation claim (indemnity) only
occur after the spin-off has become effective, as in this
particular case where the termination of the commercial
agent agreement is only declared by the “new” principal
(the acquiring insurance company) vis-à-vis the commercial agent after the spin-off is registered with the commercial register and thus only after the effective transfer
of the contractual relationship to the acquiring entity.
Such principles also similarly apply in the other cases of
partition (de-merger – Aufspaltung, split-off – Abspaltung).
The commercial agent can therefore assert a compensation claim (indemnity) against the former principal, the
transferring entity, irrespective of the fact that the termination was made by the new principal, the acquiring entity, i.e. at a time when the transferring company
was no longer the commercial agent’s contractual partner. The commercial agent is not obliged to approach
the acquiring entity first. The former principal is therefore still liable. The transferring entity against which the
compensation claim (indemnity) was asserted has not
only a claim for reimbursement in the internal relationship but also a claim to exemption against the acquiring entity, depending on the specification and allocation
in the spin-off agreement. It is recommended, however,
to include in the spin-off agreement regulations regarding the internal balance in case of any claims asserted
towards the acquiring or transferring entity and further
obligations of the main debtor, the acquiring entity, particularly the obligation to release. The transferring entity
is only released from liability after a period of five years
commencing when the spin-off is registered with the
commercial register.
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The change in contractual partner can only lead to an
extraordinary termination right in a special relationship of trust. However, the BGH was able to leave precisely this aspect open due to the fact that the termination was not articulated immediately after the plaintiff
transferred the agreement and the parties continued the
agreement. However, the change in entrepreneur/principal caused by the reorganization (spin-off, demerger)
without the occurrence of special circumstances which
could justify a special relationship of trust does not constitute grounds for termination.
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Recent Ruling Restricts Director
Liability Risk for Payments to Receivables
Accounts during Crisis of GmbH
If payments are made by a company after it has become
insolvent or after its over-indebtedness has been ascertained, the managing directors of the company must
reimburse such payments from their personal assets,
§ 64 Sentence 1 German Limited Liability Law (GmbHGesetz – GmbHG). This regulation aims to protect the
insolvency assets and to secure equal treatment of the
creditors of the company. Only those payments which
can be made with the diligence of a prudent businessman are excluded from this prohibition of payments
pursuant to § 64 Sentence 2 GmbHG. Especially
payments which must be made by virtue of law, such as
paying income tax, for example, are permitted.
Processing payment transactions is particularly associated with often unforeseeable liability risks for the
management since the prohibition of payments in § 64
Sentence 1 GmbHG covers not only withdrawals from
the company account but can also cover credit entries if
they are paid into a receivables account of the company:
while the receivables remain open with the debtor of
the company and could have been asserted by the insolvency administrator before the credit entry, the receivables are fulfilled by the payment and therefore elapse.
However, if the company’s receivables are subject to a
blanket assignment in the bank’s favor, the collected
receivables do not remain in the company’s assets but
are offset with the debit balance and/or the bank’s claim
to repay the loan. The credit entry therefore leads to
only one creditor, the bank, being satisfied at a higher
priority which is exactly what the regulation in § 64
Sentence 1 GmbHG is intended to prevent.
A current ruling by the German Federal Court of Justice
(Bundesgerichtshof – BGH) (ruling by the BGH dated
June 23, 2015 – Case No.: II ZR 366/13) on this arrangement has led to liability restrictions for managing directors:
Facts of the Case
A limited liability company (Gesellschaft mit beschränkter Haftung – GmbH) which had become insolvent
maintained a current account with a credit limit of
EUR 150,000.00 with a savings bank (Sparkasse). In
a global agreement of assignment the company had
assigned to the savings bank all existing and future
receivables from supplies and services, to which it was
entitled from third parties in order to secure all the
claims from the business relationship with the bank. Following the insolvency of the GmbH incoming payments
were entered into the receivables account and offset
with claims by the savings bank. The insolvency adminis-

trator asserted a claim for liability against the managing
director of the GmbH in the amount of the incoming
payments.
Decision by the Federal Court of Justice
The BGH ascertained in its decision that incoming
payments to receivables accounts can generally lead
to the managing director being liable pursuant to § 64
Sentence 1 GmbHG. However, the incoming payment to
the receivables account is not associated with liability if
the collected receivables, to which the payment refers,
are covered by an assignment to the bank by way of
security which was already agreed before insolvency and
the receivables already came into existence before insolvency and have a value. The receivables have a value
if the debtor renders its contractually agreed service.
This was the case here at the time since the company
supplied the agreed goods to its contractual partner
and/or rendered the services it owed.
As long as these preconditions exist and can be demonstrated and proved by the managing director, the liability
pursuant to § 64 Sentence 1 GmbHG no longer applies.
The BGH states as justification that in such a case offsetting the incoming amount credited to the account does
not reduce the insolvency assets since the receivables
assigned to the bank as security are not available for the
creditors to use: although the receivables which have
been assigned as security are also included in the insolvency assets, the assignee (here: the savings bank) has
a right to separate satisfaction pursuant to § 51 No. 1
German Insolvency Code (Insolvenzordnung – InsO). Nor
is the managing director advised to avoid the receivables
which are assigned as security being collected and offset
with the receivables account by collecting such receivables to a newly opened bank account entered on the
credit side with another bank. The BGH is of the opinion
that diverting such payments does not correspond to
good business practice. However, it is such a payment
which reduces assets and is therefore inadmissible when
the receivables assigned as security only came into
existence after insolvency or they came into existence
before insolvency but only became of value afterwards
and the managing director was able to prevent the
receivables becoming of value.

Klaus Gresbrand
Rechtsanwalt, Senior Associate
Service Line Corporate/M&A
Tel: +49 (0)211 8772 3821
kgresbrand@deloitte.de

Marie-Charlotte Oertel
Referendarin
(postgraduate legal
internee)

The BGH used its decision to clarify that a release from
liability does not automatically occur when a current
account position becomes free again due to incoming
payments. However, a balance can occur and therefore
a release from liability when the credits with a “direct
financial link” help to acquire an asset which can be
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utilized for the insolvency assets, such as a withdrawal
for petty cash or a transfer to an account entered on the
credit side held by the company.
Conclusion
This ruling includes an appreciated outline of the liability risks in § 64 Sentence 1 GmbHG for payments to
receivables accounts. Even if the BGH left open some
questions, such as how to arrange the direct financial
link between incoming and outgoing payments within
the possibility of a release from liability, for example, the
ruling must ultimately be welcomed. Even if the ruling
states that liability no longer applies for the described
special cases: if a GmbH is in crisis, caution is still advised
when dealing with receivables accounts.
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German Federal Court of Justice:
Appealing Against Insolvency –
Repayment of a Shareholder Loan
I. Facts of the Case
The ruling by the German Federal Court of Justice
(Bundesgerichtshof – BGH) was based on a case where
the insolvency administrator for the assets of a limited liability company (Gesellschaft mit beschränkter Haftung –
GmbH) filed a payment claim against the defendant as a
consequence of an appeal against insolvency. The defendant was initially the sole shareholder and managing
director of the GmbH. The defendant transferred his
shares in the GmbH to a third party about eleven months
before the application for insolvency was made.
On the one hand the insolvency administrator based
the payment claim on the appeal against insolvency
based on the repayment of a shareholder loan pursuant
to § 135 Subsection 1 No. 2 German Insolvency Code
(Insolvenzordnung – InsO). On the other hand he filed a
claim against the defendant based on the repayment of
a liability by the subsequent debtor, which liability was
secured by a shareholder guarantee.
II. Reasons for the Decision
The highest German court for civil matters stated the
following, among other things, in its reasons for the
decision:
1. Transferring the Shareholder Interest to a Third
Party is Irrelevant
The BGH considered it irrelevant that the defendant
had transferred his shareholder interest to a third party
before the debtor’s last payment to him since the subordination stipulated in § 39 Subsection 1 No. 5 InsO
could not be undermined by the fact that the shareholder as the lender gave up his position as a shareholder in the company. Subordination which is unlimited
in time is inapplicable so that the court focused on the
legal concepts in § 135 Subsection 1 No. 2 InsO and the
stated one-year period.
The subordination for a shareholder loan is therefore
upheld in the event that the shareholder gives up his
legal position within one year before the application for
insolvency is made.
2. New Version of § 135 Subsection 1 No. 2 of
the German Insolvency Code and Irrelevance of a
“Company in Crisis”
The court then commented on § 135 Subsection 1 No.
2 InsO pursuant to which a legal act which satisfies a
claim by a shareholder for the return of a loan in the
sense of § 39 Subsection 1 No. 5 InsO (shareholder
loan) can be contested if the act was conducted during

the last year before the application for insolvency was
made or after such application.
The regulation which was revised by the Act to Modernize Limited Liability Company Law and to Combat
Abuse (Gesetz zur Modernisierung des GmbH-Rechts
und zur Bekämpfung von Missbräuchen - MoMiG)
dated October 23, 2008, deliberately does without the
characteristic of equity replacement. The BGH stated
in the above ruling that every shareholder loan is subordinated if the company becomes insolvent, resulting
in the fact that repayments of shareholder loans within
the one-year period can always be contested pursuant
to § 135 Subsection 1 No. 2 InsO. The law is easy to
understand here, i.e. contestation is no longer restricted
to the cases where shareholder loans which are paid
back replace equity and the satisfaction of the shareholders contradicted their responsibility to finance the
company.
The court stated that any shareholder loan which is paid
back by the company within one year before the application for insolvency is made is therefore covered by
the possibility to appeal against insolvency in the stricter
§ 135 Subsection 1 No. 2 InsO. The previous requirement of the “company being in crisis” does not have to
occur.
In particular the court did not see any room to allow
the shareholder to provide “mitigating evidence” in an
individual case. The aim of the legislation is to simplify
the legal situation and to create more legal certainty
with typifying regulations. Although this also means
that there can be cases of hardship, this disadvantage is
balanced by the gain in legal certainty since the unnecessarily complicated legal regulations in equity replacement law now no longer apply.

Dr. Carmen Heermann
Rechtsanwältin, Senior Associate
Service Line Corporate/M&A
Tel: +49 (0)511 307559 522
cheermann@deloitte.de

Dr. Konstadinos Massuras
Rechtsanwalt, Partner
Service Line Corporate/M&A
Tel: +49 (0)511 307559 545
kmassuras@deloitte.de

The BGH dismissed the argument that §135 InsO
infringes constitutional law in Art. 14 Subsection 1 or Art.
3 Subsection 1 German Constitution (Grundgesetz – GG).
III. Our Conclusion
When transferring shares it should be pointed out that
the risk exists that the subordination stipulated in § 39
Subsection 1 No. 5 InsO still applies when transferring
shares to a third party within one year after the insolvency application is made if shareholder loans have been
paid back to the shareholders before the transfer.
In such a case the party making the transfer is subjected
to the risk for one year that the company becomes

Deloitte Legal | Forum Juris 4/2015

9

insolvent after the party left the company and a claim is
made by the insolvency administrator against the party
for repayment due to the appeal against insolvency. The
party has this risk although it can no longer influence
the financial development of the company after the
shares have been transferred.
It is advisable here to include a clause in the share
transfer agreement where the party acquiring the
shares releases the vendor from payment obligations
which are asserted against it within one year after the
vendor leaves the company due to the appeal against
insolvency (§ 135 Subsection 1 No. 2 InsO). However, a
correspondent “solvency” of the acquiring party is necessary here in the case of a claim so that such a clause
fulfills its economic purpose.
As an alternative the shareholder loan could remain
and the corresponding amount taken into account in
the purchase price of the shares. This would completely
avoid the vendor’s risk in § 135 Subsection 1 No. 2 InsO.
2. ”Company in Crisis”
The BGH’s legal opinion that the company repaying any
shareholder loan within one year before an application for insolvency is made is covered by the process
of appealing against insolvency without the company
needing to be in crisis is not new (cf. e.g. BGH, NZI
(Neue Zeitschrift für das Recht der Insolvenz und Sanierung – new magazine for the law on insolvency and
restructuring) 2014, page 619 et seq., Margin No.: 22).
Both the wording of the law and the reasons for the law
also state this legal opinion.
However, the BGH now comments in the above ruling in
detail on the fact that arguing a case of hardship does
not open a “back door”. The defendant was explicitly
denied the possibility to provide mitigating evidence to
the effect that there was no reason for insolvency when
the loan was paid back. The BGH is of the opinion that
it therefore does not depend in an individual case on
whether the company was in crisis. The court dismissed
concerns that § 135 InsO infringes constitutional law.
The ruling provides legal certainty with its confirmation
and verifies the wording of the law in § 135 InsO. It
clearly refuses to take account of historical elements of
offenses in § 135 InsO (“company in crisis”) which go
beyond the wording of the law.
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„Naming und Shaming“ unter MIFID II –
Konkretisierung durch den RefE des
Finanzmarktnovellierungsgesetzes
New Sanctions in the Ministerial Draft of the
Financial Market Amendment Law
Art. 1 No. 127 of the ministerial draft of the financial
market amendment law (Finanzmarktnovellierungsgesetz – FimanoG) envisages inserting new § 114 and
§ 115 in the German Securities Trading Act (Wertpapierhandelsgesetz – WpHG), pursuant to which the German
Federal Securities Supervisory Authority (Bundesanstalt
für Finanzdienstleistungsaufsicht - BaFin) must generally
publicize sanctions on its webpage for infringements
of prohibitions or requirements for the monitoring of
market abuse as well as with respect to the directive
and regulation on markets for financial instruments.
These are generally infringements of duties of conduct
and transparency as well as organizational duties,
obligation to obtain permission and the prohibition of
insider trading and market manipulation. The sanctions
are generally publicized immediately after informing
the natural person or legal entity, on whom/which the
sanction was imposed, and remains accessible on the
BaFin webpage for five years following publication.
It is explicitly foreseen that the natural person or legal
entity who/which is responsible for the infringement is
named. This applies at least in principle. If the naming is
inappropriate or if it jeopardizes ongoing investigations
or the stability of the financial markets, BaFin can redact
the names. It can also postpone or even forego the
publication under the same preconditions if redacting or
the postponement is not enough to maintain the principle of appropriateness or the stability of the financial
markets. If the person concerned seeks legal remedies
against the sanction, BaFin must publish this fact and
all other information about the outcome of the appeal
proceeding without undue delay. The same applies if the
contested sanction is annulled.
Differentiation from the Existing “Naming and
Shaming” Regulation in the German Banking Act
Pursuant to § 60b German Banking Act (Kreditwesengesetz – KWG) BaFin is intended to publish every definitive
banking supervisory action and every incontestable fine
and name the affected institute or managing director.
The publication must be anonymous in an individual
case, however, if this is necessary to protect interests
which are more worthy of protection. Although the
regulation was introduced into KWG by the CRD IV
transposition law, it does not only apply to CRR institutes but to all institutes to which KWG applies. § 60b
KWG therefore also covers investment firms which form
a subgroup of financial services institutions.

The FinamoG ministerial draft does not affect the
regulation in § 60b KWG. In future the laws therefore
envisage “naming and shaming” by both the bank
supervisory authorities and securities trading authorities.
Which rules on “naming and shaming” applie does not
depend on the type of regulated institution (credit institution or investment firm) but on whether a stipulation
of KWG or WpHG was infringed. The securities trading
rules are stricter. While the banking supervisory rules
are recommendatory which gives BaFin the restrictive
discretion of “naming and shaming” and, under certain
preconditions, envisages compulsory anonymity, the
securities trading supervisory rules are mandatory. Furthermore, the publication pursuant to § 114 and § 115
WpHG of the FinamoG ministerial draft is independent
of the legal finality of the sanction under the securities
trading laws.

Dr. Marion Hanten
Rechtsanwältin, Legal Counsel,
Service Line Banking & Finance
Tel: +49 (0)69 7191884 16,
mahanten@deloitte.de

What is the eligible defense against “Naming and
Shaming”?
Sanctions by regulatory authorities deem to be Administrative Acts in the scope of § 35 of the Administrative
Procedural Act (Verwaltungsverfahrensgesetz – VwVfG),
for which there is the remedy of legal proceedings in
contentious administrative matters, i.e. in VwVfG and
the Administrative Courts Act (Verwaltungsgerichtsordnung –VwGO). More problematic is the question
whether and how the affected persons or companies
could defend themselves against and “naming and
shaming” before the sanction becomes final.
The publication of the sanction , apart from the
sanction, constitutes a further Administrative Act in
itself, which can be contested separately with legal
remedies, as described above. The contestation would
be based on whether BaFin had made the decision to
publicize the name immediately in compliance with their
discretionary power, i.e. in an unbiased and rational
manner. The legal instrument is an objection to the
publication and an application for interlocutory legal
protection pursuant to § 80 Subsection 4 VwGO in the
absence of the objection having a suspensive effect.
The new regulation pursuant to the FinamoG ministerial
draft would basically lead to the fact that the affected
companies and institutes would have to commence
legal remedies against publication with the hearing by
BaFin, at the latest, in order to avoid a loss of reputation.
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ECJ declares Safe Harbor Arrangement
invalid – Material Impact for Data
Transfers to the USA
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stwilke@deloitte.de

Dr. Martin Döpner
Rechtsanwalt, Associate
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Tel: +49 (0)211 8772 2089
mdoepner@deloitte.de

In its judgement of October 6, 2015, the European
Court of Justice (ECJ) has declared invalid the so-called
Safe Harbor Arrangement between the EU Commission and the USA. In consequence thereof transfer of
personal data from Europe to companies based in the
USA may no longer be based on the Safe Harbor certification of a US data importer. For many companies the
currently chosen legal basis for data transfer to service
providers and companies in the USA has been withdrawn. Affected by the ECJ judgement are also transfers
of personal data between European and American
group companies, which mostly have been based exclusively on „Safe Harbor“.
Safe Harbor Arrangement between the USA and
the EU Commission
Pursuant to the EU Data Protection Directive (Directive
95/46/EC), personal data may only flow to other bodies
(e.g. companies) in countries outside the EU if the data
subject has consented to the transfer of data or if there
is a corresponding contractual agreement between the
body transferring the data and the body receiving the
data. A precondition for transferring personal data on
the basis of a contractual agreement is, however, that
the body receiving the data allows for sufficient protection of the data. It is crucial here that there is a level of
data protection in the country receiving the personal
data which corresponds to the level within the EU.
Such a sufficiently high level of data protection does not
generally exist in the USA. However, in order to facilitate
the flow of data with the USA the EU Commission and
the USA agreed to a so called “safe harbor” arrangement (Commission Decision 2000/520/EC) in the year
2000. US companies can sign up to an agreement to
follow the safe harbor principles for processing data
and be certified accordingly by the US Department of
Commerce.
If a US company is certified as a safe harbor company,
personal data can be transferred to the USA, saved and
processed without any further requirements (e.g. special
consent by the data subject) in order to manage contractual relationships or to process orders from countries
outside the EU.
ECJ Ruling dated October 6, 2015
In its ruling dated October 6, 2015 (Case No.:
C-362/14), the European Court of Justice (ECJ) has now
ascertained, however, that personal data are not sufficiently protected in the USA even if the respective US
company is a certified safe harbor company. The origin
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of the dispute was legal action by an Austrian who
objected to the fact that the European subsidiary of the
Facebook social network with its registered office in
Dublin/Ireland transferred and processed personal data
of Facebook users to servers in the USA. He was of the
opinion that his personal data were insufficiently protected in the USA from access by US security agencies.
The ECJ essentially stated that although the safe harbor
arrangement applied to those American companies who
had signed up to it, it must still be taken into account
when ascertaining an adequate level of data protection
in the USA that the requirements of national security
and public interest as well as the application of US law
always had priority over the safe harbor principles. The
US companies were therefore obliged not to apply the
safe harbor principles when they conflicted with such
provisions or US law. The safe harbor arrangement does
not offer a basis to prevent interventions by American
authorities in the fundamental rights of the persons
concerned, which interventions the EU considers to be
unjustified.
Against this background the ECJ declared the safe
harbor arrangement, i.e. the 2000/520/EC decision
by the EU Commission, to be invalid and therefore
withdrew the legal basis for transferring personal data
to the USA by way of the safe harbor certification.
Effects of the ECJ Ruling on Data Transfers into
and with the USA
The ECJ ruling places considerable practical challenges
on European companies which transfer personal data to
the USA both within a corporate group (e.g. employee
data) and to third party companies (e.g. cloud service
providers). While the safe harbor arrangement was previously sufficient to cover such data transfer prior to the
ECJ ruling, the transfer of personal data to the USA can
now only be justified by individual consent, EU standard
contractual clauses or existing binding corporate rules
(BCR).
It should be noted with respect to EU standard contractual clauses and BCR that the independent data protection authorities of the German central government
and the federal states notified in a policy document
dated October 26, 2015, that approvals would in
the meantime no longer be issued for BCR and that
both instruments should be reviewed for justifying the
transfer of data to the USA in view of the ECJ decision.
A binding statement from both the German and
European data protection authorities (Art. 29 Working

Party) has been promised for the end of January 2016.
If a decision is made here that neither EU standard
contractual clauses nor BCR can justify the transfer of
personal data to the USA, it will only be possible to
justify such transfer on the basis of individual declarations of consent by the data subject.
We therefore urgently advise a detailed review of data
protection and data transfers and that appropriate
modifications are made in order to avoid civil or even
criminal sanctions. Despite this it remains to be hoped
that the ECJ decision will mean that the negotiations
between the EU and USA which have been ongoing
since 2013 to revise the safe harbor arrangement will
now regain momentum so that new binding regulations
will be created as soon as possible in the interest of legal
security for the transatlantic transfer of data.
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