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COVID-19-Pandemic - 

supply to customers in 

case of continuing 
production and supply 

bottlenecks 
 

Basic information 

After the first phase of the Pandemic had given absolute priority to the pro-

tection of health and the containment of the risk of infection, questions are 

now increasingly coming up - also with the aim of mitigating the economic 

consequences of the Pandemic - about an exit strategy and a return to the 

- new? - normal are becoming the focus of the discussion on COVID-19.  

An essential element of any exit strategy is the resumption of production 

capacities that have been shut down, and with it the question - which is 

not easy to answer - of how a company should proceed if, as a result 

of the corona Pandemic, it is unable to meet all its contractual obli-

gations or if this is to be feared, especially also with regard to new con-

tracts to be concluded.  

In view of the fact that production has only just restarted and the associ-

ated limited capacities for immediate supply to all potential customers, the 

question arises as to whether and, if so, according to what standards sup-

ply can be prioritised and whether there are even legal obligations to give 

preference to certain "systemically relevant" customers over other cus-

tomers. 

So-called system relevance 

The term "systemically relevant" is not used uniformly in legislation.  

Rather, it is an indeterminate legal concept which, depending on its 

scope and - Federalism! -, which can also be filled out differently depending 

on the Federal State.  

Obviously, the interpretation of the term has so far been based primarily on 

the banking crisis of 2008/09 and the measures taken in this context. How-

ever, at that time the focus was primarily on the economic systemic rele-

vance - in the context of the corona Pandemic, on the other hand, the so-

cial relevance for the supply of the population is often in the fore-

ground.  

In this context, reference is often made to the so-called BSI Criticism Or-

dinance (BSI-KritisV), which defines various economic sectors as so-called 
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critical infrastructures. These sectors are then usually taken as the basis 

for the concrete definition of "systemically relevant" companies, which does 

not mean, however, that the terms "systemically relevant" and "critical in-

frastructures" can be used synonymously, nor that this is based on a legal 

definition.  

For example, each Federal State has so far determined separately and au-

tonomously which companies are considered "systemically relevant".  

Legal obligation to supply systemically relevant customers with pri-

ority? 

Under the current legal situation, there is no legal obligation to give 

preference to systemically relevant customers for deliveries; nor is there 

any express provision that systemically relevant customers may be given 

preference.  

For example, the Infection Protection Act (IfSG) provides for various au-

thorisations in favour of both the Federal Ministry of Health (Section 5 para. 

2 IfSG) and the Federal States (Section  32 IfSG), on the basis of which de-

tailed orders can be issued.  

However, it is not (yet) the case that a restriction of freedom of contract 

would havebeen ordered on the basis of the provisions of the IfSG, with 

corresponding effects on the associated breach of delivery obligations to 

other customers; corresponding regulations are currently being drawn up 

for the area of drug supply (see SARS-CoV-2 Drug Supply Ordinance).  

The legal basis for this is Section 5 para. 2 no. 4 IfSG, which deals with the 

securing of the supply of pharmaceuticals and the like, in that the provision, 

inter alia, in lit. e) provides for a prohibition "to sell these products, to com-

mit oneself otherwise to making them available or to fulfil obligations al-

ready entered into for making them available, as well as provisions on ap-

propriate compensation for this".  

At present, however, it is not possible to derive any further effects on con-

tractual obligations within the scope of delivery obligations from the afore-

mentioned legal provisions. 

In addition, the Food Security and Precautionary Measures Act (ESVG) 

grants state authorities powers of intervention, which may also affect civil 

law contractual relationships (cf. Section 4 ESVG), with regard to food com-

panies. According to the current guidelines of the responsible ministry, this 

also includes certain enterprises for the production, maintenance and repair 

of machines and equipment in the food context. However, application is 

subject to the condition that the Federal Government has formally and ex-

plicitly identified a supply crisis. However, this has not been the case so 

far either.  

However, the above-mentioned legal provisions show the fundamental 

possibility of sovereign intervention in contractual relationships under 

the law of obligations in connection with a Pandemic.  

Restrictions on freedom of contract may also result from regulations of for-

eign trade law, such as the current European law requirement of export 

licences for the export of medical protective equipment and - after the 
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planned changes come into force - the much stricter investment review for 

acquisitions from abroad, which goes hand in hand with a ban on execution 

sanctioned by substantial fines.  

Furthermore, due to the dynamics of developments, it cannot be ruled 

out that further measures will be taken in the future, that the legal basis for 

authorisation will be used or that a supply crisis within the meaning of the 

ESA will be identified. This is also one of the main reasons why, with regard 

to supply relationships, no certificates for "systemically relevant enter-

prises" are issued by government agencies - apart from the certificates re-

quired for systemically relevant enterprises to ensure that they can carry 

out their work. Here too, of course, further developments at federal, state 

and possibly even local authority level remain to be seen.  

In accordance with the above, it is generally assumed that no "prioritisa-

tion" can currently be demanded from individual customers under 

public law. If such a preferential regulation were to be enacted, it would 

be obvious that the Federal States could focus on the domicile of the recipi-

ent of the delivery, so that different regulations would then have to be ob-

served depending on the Federal State.  

Since the German legislator has not yet attached any general legal conse-

quence to the certification of a company as "systemically relevant" for the 

questions at issue here, such a certification is not (yet) required - at least 

in Germany - in the context of normal supply relationships. 

Customer information when prioritizing deliveries 

As a matter of principle, customers of a company should be informed about 

already foreseeable delivery delays in order to minimize the risk of dam-

ages.  

Which form of information is chosen depends on the concrete form of 

the respective contractual relationship, but in particular also on whether a 

contract has already been concluded and, if so, whether a concrete delivery 

date has been fixed, etc.  

It is not possible to give a general answer to the question whether the noti-

fication should also contain a reference to any prioritisation that may 

have been made: On the one hand, this would of course be a transparent 

procedure, as is currently practised by dealers according to press releases, 

at least for new contracts, and which is probably also permitted within the 

framework of private autonomy. On the other hand, for those customers 

with whom supply contracts have already been concluded, such a justifica-

tion could also be a starting point for the assertion of claims for damages - 

companies could thereby find themselves in an undesirable position of justi-

fication, burden the contractual relationship with the (non-preferred) cus-

tomer and, with the well-intentioned transparency, trigger contractual sec-

ondary claims.  

In any case, it would be preferable and desirable to find a mutually ac-

ceptable solution with the customers affected, which would refer to the 

delivery difficulties caused by the Pandemic and allow further arrangements 

to be made. From the point of view of the general duty to minimise dam-

age derived in good faith, this should be in the interest of both parties.  
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If a contract has not yet been concluded, the feared delays should, if possi-

ble, already be taken into account in the determination of the delivery 

period (if indicated) - insofar as the relevant periods are (also) regulated in 

General Terms and Conditions of Business, taking into account the relevant 

requirements under GTC law.  

Imminent civil law claims in the event of delivery delays 

Under German law, delays in delivery may, insofar as they also constitute a 

culpable breach of duty, give rise to claims by the affected customers.  

In particular, this includes claims for performance, the assertion of rights of 

retention, claims for damages due to delay or poor performance as well as - 

depending on the contractual provisions - claims for payment of contractual 

penalties, reimbursement of expenses or similar, and finally the termination 

of the underlying legal relationship by withdrawal from the contract or - in 

the case of continuing obligations - by termination without notice.  

Whether customers can actually assert and enforce such claims due to a de-

lay in delivery because of the crisis-related prioritisation of customers de-

pends, just like the content and scope of the corresponding claims, on the 

form of the customer contracts and in particular on the question of 

whether and in what form these contain clauses of the following type.  

Force Majeure clauses 

The term force majeure or its German-speaking equivalent, Höhere Gewalt, 

is not defined by law.  

According to the case law of the Federal Court of Justice, force majeure is 

deemed to exist if an "external event occurs which has no operational con-

nection and cannot be averted even by exercising the utmost diligence that 

can reasonably be expected".  

If such an event occurs, the contracting party affected by it is temporarily 

or even permanently released from its contractual obligation to per-

form without the other contracting party being able to claim damages for 

this. In this respect, force majeure clauses may result in an (also tempo-

rary) release from the obligation to deliver.  

In the event of insufficient available quantities, the force majeure clause is 

likely to be effective only if prioritised supply to certain customers could 

also be regarded as a case of force majeure vis-à-vis the other customers, 

although prioritisation is not mandatory under public law (see above). This 

would have to be examined in more detail in each individual case.  

Reservation of self-supply 

If effectively agreed, the possibility of invoking a reservation of self-de-

livery would also be conceivable under certain circumstances, if the respec-

tive contractual relationship contains such a clause.  

A reservation of self-delivery ("timely and correct self-delivery reserved") 

enables the supplier to release himself from the assumed delivery obli-

gation in the event of failure of "self-delivery" by his pre-supplier and if 

further conditions are fulfilled.  
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Here, too, it must be examined in each specific case whether the delay in 

delivery to certain customers would be caused by such a failure to supply 

the company itself. 

Legal provisions, impossibility 

In the event that customer contracts do not contain corresponding 

clauses,general German law of obligation law shall apply - subject to 

effective choice of law clauses and, if necessary, subject to a so-called ren-

voi.  

According to the statutory provisions of the German Civil Code, the priori-

tised delivery to a specific customer could possibly constitute a case of im-

possibility according to Section  275 of the German Civil Code, in 

particular subjective impossibility, i.e. impossibility which lies in the person 

of the party obliged to deliver.  

Legal consequence would be in the context of the provision of Section  275 

BGB that the supplier would be (temporarily) released from his obligation to 

perform and the customer would not have to pay the purchase price, Sec-

tion  326 para. 1 BGB.  

However, this does not exclude a possible liability for damages, so that the 

customer could demand compensation if the supplier was responsible for 

the non-delivery or the delay in delivery, i.e. if the concrete breach of duty 

was due to negligence or even intent.  

Legal provisions, disruption of the basis of the transaction 

It also seems conceivable to invoke the principles of frustration of con-

tract (clausula rebus sic stantibus), with the consequence of an adjust-

ment of the contractual provisions in accordance with Section  313 (3) BGB.  

A precondition for the application of these principles is that adherence to 

the current contract is unreasonable for the party or parties because 

circumstances which have become the basis of the contract have changed 

seriously after the conclusion of the contract and the parties - if they had 

foreseen the change - would not have concluded the contract or would have 

concluded it with different contents. A prerequisite is always that the dis-

ruptive event does not fall within the sphere of risk of one of the parties.  

German courts have so far been very reluctant to apply the principles of 

frustration of contract (clausula rebus sic stantibus) - unlike in other 

legal systems, the principle that the parties must allow themselves to be 

bound by the contract (pacta sunt servanda) is generally given priority.  

However, in view of the far-reaching consequences of the Pandemic and its 

economic impact, which are compared to those of the global economic crisis 

or possibly even go beyond them, it does not seem impossible that German 

courts will abandon their reluctance to apply the principles to Pandemic sit-

uations. 

Reparation obligation for limited generic debts (e.g. standard prod-

ucts) 

In principle, according to the evaluations of the Civil Code, in a situation 

where a debtor is not able to fully meet all his obligations to creditors with 
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the goods available, he is free to decide which obligation he will meet 

and to what extent, exposing himself to the risk - as stated above - of 

being held liable for breach of contract and for damages against one or 

more of his contractual partners.  

Taking into account the general duty to mitigate damage, however, in cases 

of a "shortage of goods", it seems conceivable to invoke the legal figure of 

the so-called "reparation duty".  

The obligation to repair has been developed by the courts on the basis of 

the concept of good faith for situations in which the available quantity of 

goods is not (or no longer) sufficient to satisfy all creditors. A classic case 

example is the destruction of stocks. If part of a stockpile is destroyed and 

the rest is not sufficient to satisfy all stockpile creditors, the debtor should 

be obliged to satisfy all creditors proportionately - unless he can still 

free himself from his obligations (to individual creditors), for example by ef-

fective withdrawal. 

In accordance with the obligation to repatriate, a debtor (in the case of in-

ventory debts) may thus be entitled and even obliged in good faith to sat-

isfy his creditors at least proportionally from the inventory remaining to 

him.  

In applying the obligation to repay the debtor in good faith, it should also 

be possible in individual cases to give preference to individual creditors 

who are particularly affected by reparation and who have an interest in 

performance that is particularly worthy of protection, without this being ca-

pable of substantiating the allegation of unfair conduct.  

In the context of the decision on whether a particular creditor = customer 

should be given preferential treatment, the question of the systemic rele-

vance of the customer concerned may also play a role, although an obliga-

tion to give preferential treatment to systemically relevant customers does 

not yet arise from public law provisions.  

Furthermore, a reparation obligation could also result from antitrust regu-

lations - in particular Sections 19, 20 GWB. This would be conceivable at 

least in the event that a company had a dominant market position vis-à-vis 

its customers or were to be qualified as a company with relative or superior 

market power pursuant to Section 20 GWB, with the consequence that a 

supplier would be subject to a prohibition of discrimination or obstruction.  

Since the legal concept of the obligation to make reparation is based on 

good faith or equity considerations, its applicability is not beyond doubt. It 

must therefore be examined on a case-by-case basis.  

Recommendation for action 

As a result, entrepreneurs who face supply difficulties or limited production 

and delivery capacities due to a Pandemic cannot avoid getting an overall 

picture of existing and foreseeable contractual obligations and ex-

pected capacities. 

In a first step - from a legal point of view - existing customer contracts 

should be categorised according to the specific supply obligations.  
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In particular, it must be determined whether fixed delivery periods exist 

and whether the order volume or the products that are the subject of the 

contractual obligations are of particular importance to the customer. This is 

done with the aim of being able to better identify where exceeding the 

deadline could lead to potentially high claims for damages or be associated 

with a loss of reputation.  

The categorisation should also include an examination of whether the un-

derlying contracts contain provisions for lump-sum penalties in the event 

of delay or non-performance and which penalties could be imposed for 

which types of behaviour.  

Finally, the categorisation must determine whether the customer contracts 

in question contain one or more of the clauses described above which would 

be suitable for reducing the liability risk arising from the respective contrac-

tual relationship, i.e. in particular provisions on force majeure or a res-

ervation of self-supply.  

A categorisation according to the applicable law is also unavoidable, as 

this is the only way to determine whether recourse can or must be had to 

the German law on breach of contract, the principle of disruption of the ba-

sis of the transaction and/or the institution of the obligation to repair. 

Such categorisation should be followed by a legal assessment based on 

the specific facts of each case.  

In particular, it must be determined whether and, if so, to what extent per-

formance obligations towards the customer can actually be fulfilled, if nec-

essary also in the form of partial performance.  

In this respect, coordination with other areas of the company is indispensa-

ble - overall, a closely coordinated approach involving production and 

sales managers and the legal department is recommended. In individual 

segments, additional persons may have to be involved - for example, from 

the areas of marketing and communication (damage to reputation!) or risk 

& compliance.  

Moreover, in view of the as yet unforeseeable further developments, con-

tinuous monitoring of the regulatory environment is necessary. If the 

legal framework conditions change or the authorities make use of the au-

thorizations they have granted, the procedure must be adjusted accord-

ingly.  

The same applies if customers conclusively prove that they are to be 

given preference for legal reasons (such as pharmaceutical manufactur-

ers according to IfSG in the event of the enactment of a corresponding legal 

regulation), or otherwise conclusively demonstrate that they are entitled to 

a preferential supply. 

Particular caution is required for cross-border supply relationships. In 

this case, the requirements of foreign trade law must be observed. Cases 

also seem conceivable in which companies identified as systemically 

relevant under foreign law claim that German suppliers are also obliged 

to give priority to supply. In this case, the respective circumstances of the 

individual case must be examined and, if necessary, foreign legal advice 

must be obtained. 
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