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Introduction 
The end of uncertainty? With the SARS-CoV-2 

Occupational Safety and Health Standard, the 

Federal Ministry of Labour and Social Affairs is 

contributing to increased reliability in occupa-

tional safety measures and standards to be ob-

served in the face of the pandemic. 

After the first phase of the pandemic had given absolute priority to the pro-

tection of health and the containment of the risk of infection, now questions 

- also with the aim of mitigating the economic consequences of the pan-

demic - about an exit strategy and a return to the - new? - normal are 

becoming the focus of the discussion on COVID-19.  

An essential element of any exit strategy is the resumption of production 

capacities that have been shut down, and with it the - staged, monitored, 

limited? - return of employees to their jobs.  

Already in the normal course of business - in the old normality - employers 

have to obtain numerous duties of care and protection. These obliga-

tions are comprehensively specified for regular business operations by the 

provisions of (public law) occupational health and safety law.  

The duties of care and protection that apply to the employer in connection 

with COVID-19 go far beyond the usual set of duties. Nevertheless, until 

mid-April 2020, there were hardly any concrete pandemic-related 

occupational health and safety regulations for employers - these had 

to be based on the general principles and recommendations of the federal 

and state authorities.  

This, coupled with the novelty of the risks associated with the COVID 19 

pandemic, has created considerable uncertainty for many employers. 

Politicians have now reacted to this uncertainty: The Federal Ministry of La-

bour and Social Affairs ("BMAS") has presented a new standard for occupa-

tional safety and health under the title "SARS-CoV-2 Occupational Safety 

and Health Standard".  

In accordance with the SARS-CoV-2 Occupational Safety and Health Stand-

ard, employers are required, among other things, to set up a crisis man-

agement team which, with the involvement of all relevant stakeholders, 

draws up a comprehensive pandemic concept with which an appropriate re-

sponse to the crisis situation can be made.   

This pandemic concept must be implemented in the company and contin-

uously adapted to the latest developments; compliance with it must be con-

tinuously monitored. In the opinion of the Ministry, this is the only way to 

minimize health risks for employees as well as any disruptions to opera-

 

#COVID-19  
#protective duties 
#pandemic concept 

#liability 

https://www.bmas.de/SharedDocs/Downloads/DE/PDF-Schwerpunkte/sars-cov-2-arbeitsschutzstandard-en.pdf?__blob=publicationFile&v=2
https://www.bmas.de/SharedDocs/Downloads/DE/PDF-Schwerpunkte/sars-cov-2-arbeitsschutzstandard-en.pdf?__blob=publicationFile&v=2
https://brandspace.deloitte.com/file/gallery/id/8174
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tions, while at the same time avoiding potential liability of the employer to-

wards the employees as well as regulatory, corporate and criminal liability 

of the employer and its bodies.  

In the following we will give you an overview of the employer's duties of 

care and protection in connection with COVID-19, taking into account 

the SARS-CoV-2 Occupational Safety and Health Standard.  

At the same time, we will discuss the implementation steps that are 

necessary and also examine how these can be carried out in compliance 

with data protection regulations.  

Furthermore, we present the liability risks associated with non-compliance 

with the requirements of labour law and the SARS-CoV-2 Occupational 

Safety and Health Standard for employers, their management bodies and 

managers and make recommendations on measures to effectively limit lia-

bility risks. 

In view of the dynamic developments, the present document can only re-

flect the status quo as it currently stands - further legislative developments 

will have to be taken into account as well as future official orders and rec-

ommendations and decisions of the courts. 

  



Experience the future of law, today | COVID-19 Pandemie  

06  
 

 

Employer's duty of 

care and protection 
The employer has comprehensive duties of care 

and protection with regard to occupational safety 

and health.  

According to § 618 BGB and §§ 3 ff. ArbSchG, the employer must organise 
the operational facilities and work in such a way that the employee is pro-
tected against risks to life and health to the extent that the nature of 

the work allows.  

These obligations are further concretised by the provisions of public law 
on occupational health and safety (e.g. ArbStättV, ArbMedVVV, Bio-

StoffV, ASiG).  

Since the operational framework conditions and the work management to 
be provided by the employees in different sectors and also within the com-
pany in different divisions vary greatly, the employer's obligations to pro-
vide care and protection must also be precisely determined for each 
workplace: For example, a sales company with employees in the field who 

visit customers faces different challenges than a manufacturing company 
that has machines that have to be operated jointly by several employees.   

The employer must continuously review the effectiveness of the 
measures he has taken in terms of occupational safety and health law 

https://brandspace.deloitte.com/file/gallery/id/5274
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and, if necessary, adjust them in order to contribute to an improve-
ment in the safety and health of employees. This obligation to adapt and 
improve shall also apply in particular in the event of a change in the frame-

work conditions due to unforeseen circumstances and accidents, such as a 
pandemic.  

Finally, the employer must ensure that the planned measures are imple-
mented in the company and must therefore create and maintain the or-
ganisational and financial framework conditions. On the one hand, this is 
already part of the statutory canon of obligations of the Occupational 
Safety and Health Act.  

However, effective implementation of the measures in the company and 
documentation of these measures, as well as verification of compliance 
with these measures by the employees, is also necessary to prevent the 
company and its management from being held liable in the event of dam-

age/crisis (in this case, illness, or in the worst case, death of an em-
ployee).  
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Employer's duty of 

care and protection in 

connection with 

COVID-19 
The duties of care and protection that apply to 

the employer in connection with COVID-19 go 

far beyond the usual set of duties. In view of the 

novelty of the danger posed by COVID-19, the 

definition of the concrete duties of care and pro-

tection of an employer is fraught with difficulties. 

The Federal Ministry of Labour and Social Affairs 

has reacted to this uncertainty with a new occu-

pational health and safety standard.  

In accordance with the new SARS-CoV-2 Occupational Safety and Health 

Standard, employers are required to draw up a pandemic and action 
plan that is as comprehensive as possible and to implement it in 
the company with the participation of all relevant stakeholders. This is 
the only way, in the opinion of the legislator, to ensure maximum protec-
tion for employees and to relieve the burden on employers in the event of 
a crisis.   

It is obvious that existing occupational health and safety concepts 

regularly fail to meet the challenges posed by the COVID-19 pandemic 
and that even emergency plans "in a drawer" do not (by far) cover all the 
necessary measures in case of doubt.  

Against this background, most companies have already initiated and imple-
mented new contingency plans related to the COVID 19 pandemic 
some time ago.  

Due to the dynamic situation, however, these must also be continuously 
adapted and their effectiveness put to the test on a daily basis.  

This is particularly true for the period now ahead of a gradual relaxation 
of the currently still very strict restrictions on exit and contact.  

The employer must ensure the introduction, implementation and 
above all the observance of the necessary measures to prevent 
COVID-19 disease in employees or, in the case of illness of individual em-

ployees, its spread within the company.  

Sources for the specification of the catalogue of obligations 

It was difficult to determine with legal certainty the obligations of 
care and protection that apply to employers in connection with COVID-19, 
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at least until mid-April 2020. There were no binding statutory or official 
regulations or instructions that went beyond the information from the In-
fection Protection Act or general occupational health and safety, to which 

employers could orient themselves. There was great uncertainty as to 
which measures had to or should be implemented in order to meet the du-
ties of care and protection without impairing business operations more 
than necessary, turning the processes and structures known to employees 
"inside out" and unduly interfering with the general personal rights of em-
ployees.  

Politicians have now reacted to these uncertainties: On April 15, 2020, the 

German Chancellor and the heads of government of the federal states 
adopted a catalogue of measures to contain the COVID19 epidemic. 

According to point 13 of the catalogue of measures, "safe working" 
should be made possible as comprehensively as possible. For further de-

tails, reference was made to a concept to be submitted by the Federal Min-
istry of Labour and Social Affairs ("BMAS") - such a concept, the "SARS-
CoV-2 Occupational Safety and Health Standard" was then published 

by the BMAS the following day.  

The new SARS-CoV-2 Occupational Safety and Health Standard lists tech-
nical, organisational and personal protective measures which aim to 
protect the population by interrupting the infection chains, to safeguard the 
health of employees, to restore economic activity and at the same time to 
establish a medium-term lasting state of flat infection curves.  

The technical, organisational and personal measures listed in the occupa-
tional health and safety standard should be implemented and applied in 
the company and compliance with them should be monitored.  

The SARS-CoV-2 Occupational Safety and Health Standard will be contin-
uously updated by an advisory group set up by the BMAS as necessary. 

In spite of the requirements that now exist, the employer is well advised to 
additionally and continuously follow and implement the general recom-

mendations of the Robert Koch Institute ("RKI"). Further recommen-
dations to be kept in mind are currently and probably also in the future 
published by the German statutory accident insurance association (DGUV), 
the employers' liability insurance associations, employers' associations, 
federal and state ministries, federal offices, etc. In most cases, however, 
the recommendations of these institutions are in turn based on the 
assessments and recommendations of the RKI.  

If a company employs employees throughout Germany in different fed-
eral states, any local differences (e.g. differentiation between federal 
states with and without initial restrictions) must also be taken into account.  

The same applies to companies that are internationally active beyond 
Germany in (many) other countries.  

A look abroad may also be advisable for nationally operating companies, 

since foreign institutions comparable to the RKI may already have more 
detailed knowledge due to an earlier outbreak of the pandemic.  

Creation of a crisis unit 

The basis of all measures is the definition of responsibilities with re-
gard to the measures to be implemented by COVID-19 in operation. For 
this purpose, it makes sense to set up a COVID-19 crisis unit, whose mem-
bers are available as contact persons for internal and external enquiries 
and to develop, implement and communicate the necessary measures.  

Setting up a pandemic concept 

The crisis unit should draw up a comprehensive catalogue of measures 
in the form of a pandemic concept.  

https://www.bundesregierung.de/breg-en/news/fahrplan-corona-pandemie-1744276
https://www.bmas.de/SharedDocs/Downloads/DE/PDF-Schwerpunkte/sars-cov-2-arbeitsschutzstandard-en.pdf?__blob=publicationFile&v=2
https://www.bmas.de/SharedDocs/Downloads/DE/PDF-Schwerpunkte/sars-cov-2-arbeitsschutzstandard-en.pdf?__blob=publicationFile&v=2
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It can be assumed that a large number of companies have already set up a 
crisis unit and a pandemic concept.  

Particularly against the background of the SARS-CoV-2 Occupational Safety 

and Health Standard issued by the BMAS, however, it is urgently recom-
mended that the measures already introduced be comprehensively 
reviewed again and adjusted if necessary.   

The pandemic concept should result in obligations for the employer, its 
managers and its employees to take action, which become relevant at dif-
ferent times and which must be adapted to the concrete situation in terms 
of their scope and form.  

To this extent, the crisis team or its consultants must examine and eval-
uate any updates to the SARS-CoV-2 occupational safety standard on the 
one hand, and all COVID-19-related regulatory requirements (laws, or-

dinances, general rulings, etc.) at federal, state and local level on the other 
hand, on a daily basis to determine their relevance for the company.  

Required alignment and precise coordination for the respective indi-

vidual case 

There is still no "one-fits-all" pandemic concept valid for all companies. Ra-
ther, the pandemic concept must be tailored to the specific industry, the 

particular sources of danger resulting from the work performance, etc., 
and must be tailored precisely to each company.  

Consideration of local and international requirements 

If a company is active throughout Germany in different federal states or in-
ternationally in different countries, the concept must also meet different 
requirements than may be the case for an employer with only one local 
production facility.  

Consideration of the sector-specific requirements and the require-

ments of the accident insurance institutions 

As announced in the SARS-CoV-2 Occupational Safety and Health Stand-
ard, the standard can also be specified and supplemented by the accident 
insurance institutions and, if necessary, by the supervisory authori-
ties of the federal states on a sector-specific basis. These developments 
must also be kept in mind.  

Basic principles of the SARS-CoV-2 occupational safety standard 

The SARS-CoV-2 occupational health and safety standard is prominently 
preceded by the fact that, in addition to the numerous individual 

measures, mouth and nose covers should be provided and worn in par-
ticular if the required minimum distance of 1.5 meters cannot be safely 
maintained. In addition, persons with respiratory symptoms or fever 

should generally not be present on the company premises.  

Finally, the employer should have a procedure in place to clarify sus-
pected cases - because of the explicit prioritisation of these measures, it 
can be assumed that the BMAS will attach particular importance to them.  

Other points to be considered, order of priority 

When drawing up or adapting a pandemic concept against the background 
of the SARS-CoV-2 Occupational Safety and Health Standard, the following 
points should also be considered in any case, although the following list is 
not complete, but only outlines the "red flags".  

In this respect, the SARS-CoV-2 Occupational Safety and Health Standard 
requires that technical, organizational and personal (special) protective 
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measures be observed, and that their "order of priority" is taken into ac-
count. What is meant by "observing the order of priority" is unclear, but 
can currently only be interpreted to mean that the technical, then the or-

ganisational and finally the personal protective measures must be imple-
mented in this order.  

However, the measures mentioned in the different areas often or overlap 
with each other. The employer is therefore well advised to cover all areas 
as quickly as possible. 

Technical protection measures 

 Adaptation of workplace design and operational procedures with 
regard to distance regulations of at least 1.5 meters; partitions if mini-

mum distances cannot be maintained; room concepts to separate em-
ployees; comprehensive introduction of home offices if possible; shift 

or working time models and break times to separate employees, low-
frequency use of common rooms and canteen and, if this is not possible, 
their closure; avoidance of queues, etc; 

 Introduction of instructions on hygiene measures (request to wash 
hands, airing, cough and sneeze labels, cleaning of surfaces, etc.); 

 Provision of protective utensils (skin-friendly liquid soap and towel 
dispensers, disinfectants, mouth and nose covers, etc.) and information 
on how to use them; 

 Carry out sufficient cleaning measures, especially in sanitary facilities 
and common rooms as well as door blades and handrails; if necessary, 
adjust the cleaning intervals; 

 Adapted design of work performance outside the business prem-
ises (with regard to distance regulations of at least 1.5 meters also in 
customer contact; possibilities of individual work or work in fixed teams; 

creation of facilities for hand hygiene; hygiene-conforming equipment 
and use of company vehicles; individual use or person-identical use of 
company vehicles if possible; optimisation of route planning; etc.); 

 Hygienic design of collective accommodation; 

 Introduction of instructions for business trips, internal and external 
meetings, job interviews, etc., whereby personal meetings should be 
avoided as far as possible and videoconferences should be used instead.  

Organisational measures 

 Ensuring sufficient protective or minimum distances (of at least 1.5 
meters), especially on traffic areas (stairs, lifts, doors, etc.), at typically 
highly frequented locations (canteens, time recording terminals, etc.) 
but also during normal operation. Protective distances should be marked 

with adhesive tape, if possible. If protective distances cannot be main-

tained, alternative measures must be taken (e.g. wearing mouth and 
nose covers); 

 Hygienic use of work equipment and tools; 

 Introduction of adapted shift or working time models and break 
times, in particular to separate employees and ensure cooperation be-

tween groups of people who remain the same; 

 Hygienic storage and cleaning of work clothing and personal protec-
tive equipment (“PPE”); 

 Restriction of access to the premises by persons not belonging to the 
company resp. information for them about protective measures and 
obligations, if access cannot be avoided; 
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 Introduction of instructions with regard to suspected cases, in par-
ticular sensitisation of employees to COVID-19 symptoms and, if nec-
essary, introduction of operational symptom testing (e.g. contactless 

fever measurement) in the company; 

 Introduction of a process for dealing with (possibly) sick employees 
(isolation as quickly as possible, clarification of the background to pos-
sible infection, support with regard to medical clarification and commu-
nication with the health authorities, design of the quarantine, etc.);  

 Introduction of a process for the fastest possible identification and 
information of internal and external contact persons who had contact 

with a (possibly) sick employee; 

 Introduction of a process to respond to possible mental stress to work-
ers from COVID-19. 

Personal measures 

 Provision of oral protection and personal protective equipment 
(“PPE”) to workers who have unavoidable contacts or cannot maintain 
protective distances; 

 Ensuring that the employer always has valid and up-to-date infor-

mation and passing on the relevant information to the employees, for 
example via intranet, mass mail etc., but also through appropriate signs, 
markings etc. in the company. If possible, central instruction of manag-
ers, if necessary using the information from the Federal Centre for Health 
Education on occupational safety measures and naming uniform contact 
persons as well as checking compliance with occupational safety 

measures; 

Occupational medical precautions and protection of particularly 
endangered persons, e.g. through individual advice, possibly by tele-

phone, from the company doctor, who in turn may suggest to the em-
ployer extensions to the occupational safety measures, whereby individ-
ual measures require the consent of the employee.  

Other measures supplementing the SARS-CoV-2 Occupational Safety 

and Health Standard 

 Development of a concept for dealing with risk groups, i.e. in particular 

older employees, employees with previous illnesses, pregnant women, 
but also workers who are exposed to a higher risk of infection due to 
their work, e.g. in health care/field service or similar, including the col-
lection of the necessary information from the workforce; 

 A concept for the (temporary) reorganisation of the business premises 
and business processes in the event of (possible) illness of employees 
or official requirements, e.g. drawing up a training and skills plan, in 

order to be able to realize any job transfers quickly; 

 Establishing a process for dealing with seriously ill or deceased work-
ers (support for families, adaptation of company procedures, etc.); 

 Offer preventive vaccinations as soon as appropriate vaccines be-
come available. 

All the above measures and - depending on the respective operational pro-

cedures and requirements of the respective company - further measures to 
be determined individually should be transferred into a company pan-
demic plan.  

The measures must be communicated and continuously adapted in a 
way that is comprehensible to the employees, for example on the intranet 
but also in the business premises.  
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Clear and stringent information and instructions for action prevent 
panic and uncertainty among employees as well as customers, business 
partners, etc. and ensure that business operations are maintained during 

the crisis. 

Involvement of all relevant stakeholder 

When drawing up the pandemic plan and implementing the measures to be 
derived from the pandemic plan, close cooperation between those respon-
sible at the employer, the works council, the company doctor, the oc-
cupational safety specialist and any other bodies responsible for health 
and safety at work in the company is essential.  

The works council in particular must be closely and comprehensively in-

volved in the development of the pandemic concept and the derivation of 
measures from it. In this respect, works council members should already 

be part of the crisis team.  

In addition, it is advisable to conclude the pandemic plan in its entirety as 
a (partially voluntary) or at least parts of it as a works agreement, since 
the measures mostly concern enforceable co-determination rights of 
the works council, in particular according to § 87 BetrVG.  

Finally, cooperation (exchange of information, requesting support, etc.) 
should be established with external bodies responsible for health and 
safety at work, such as local health authorities, labour inspectorates, 
trade associations, federations, etc. However, a distinction must be made 
between legal obligations (e.g. due to official measures or requirements) 
and mere cooperation or requests for assistance with authorities. The risk 

of official interventions due to purely "informal" communication should be 
considered.  

Continuous monitoring, review and adaptation of the pandemic con-

cept 

Even outside times of crisis, the employer is required to fulfil his duties of 
protection and care. For this purpose, it is necessary to understand the le-
gal situation in order to be able to meet the resulting obligations.  

Especially in times of constantly changing COVID-19 legislation and the 
ever new requirements regarding occupational health and safety, it is im-

portant to implement internal processes for continuous monitoring 
of changes in the legal situation and new protection recommenda-
tions. Only in this way is it possible to adapt the internal pandemic con-
cept, if necessary on a daily basis, but also to comply with other obliga-
tions and thus ensure the best possible protection and avoid legal viola-
tions.  
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Consideration of data 

protection regulations 
Data protection law is not overridden - when in-

troducing, implementing and adapting 

measures, employers must always observe the 

relevant data protection requirements.  

With regard to data protection issues, it is particularly important whether 
and to what extent the employer is entitled to collect and process per-
sonal data (including health data) for the purpose of preventing or 
curbing the spread of COVID-19 among employees.  

Unfortunately, the SARS-CoV-2 Occupational Safety and Health Standard 
makes only very isolated statements in this regard. 

Transfer of health data to health authorities 

According to §§ 6, 7 of the Protection against Infection Code ("IfSG") in 
connection with § 1 of the Coronavirus Notification Ordinance ("Coro-
naVMeldeV"), COVID-19 is a notifiable disease, which does not, how-
ever, constitute a general obligation of the employer to notify the au-
thorities about sick employees.  

The persons subject to reporting requirements are defined in § 8 IfSG. Ac-

cording to this, persons subject to the obligation to register are in particu-
lar doctors, members of another medical or nursing profession and manag-
ers of institutions (including schools, old people's homes, other mass ac-
commodation), but not companies. 

Questions about the state of health and information about diseases 

In principle, questions about the state of health deeply interfere with the 
general personal rights of the employee and his or her right to informa-
tional self-determination, which is why they are not permissible without 

special reason.  

However, if a COVID-19 infection has been detected in an employee, the 
employer can demand information about the circumstances of the exist-
ence of the infection, so that he can fulfil his duty of care and protection 
according to § 618 BGB, §§ 3 ff. ArbSchG and protect the health interests 
of other employees.1 This is also supported by the SARS-CoV-2 Occupa-

tional Safety and Health Standard. 

The employee's information is limited and restricted to the purpose of ful-
filling the employer's obligations. In this respect, the employer, taking into 
account his duty of care and the SARS-CoV-2 Occupational Safety and 
Health Standard, is, according to Art. 6 para. 1 lit. c DSGVO in connection 
with Art. 9 para. 2 lit. b, para. 4 DSGVO and §. 26 para. 3 sentence 1, 
§ 22 para. 1 no. 1 lit. b BDSG also entitled to collect information about the 

persons in the company with whom the sick employee has had contact, or 

                                                

 

1 https://www.bmas.de/DE/Schwerpunkte/Informationen-Corona/corona-virus-ar-
beitsrechtliche-auswirkungen.html 
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whether the employee has taken holiday in a risk area in order to process 
this information for the purpose of occupational health care.2 

However, particular caution is required when assessing the extent to which 

the employer is allowed to inform other employees about the sick em-
ployee. The employer is in principle obliged to warn employees who have 
been in direct contact with an infected person. However, the mention of 
the name of the person concerned should be avoided.  

Questions about the last destination of a private holiday 

In the absence of sufficient interest in information, the employer is not en-
titled to ask employees about their exact holiday destination.  

However, in order to be able to fulfil his duty of care, the general question 

of whether an employee has stayed in a risk area is justified. In these 

cases, the employer's interest in information is predominantly affirmed. 
This follows from the employer's statutory duties of care and protection 
vis-à-vis the employees and also from the SARS-CoV-2 Occupational 
Safety and Health Standard.  

From a data protection perspective, the legitimate purpose of such data 
collection is to protect other employees from infection by a sick person, in 

accordance with Art. 6 Para. 1 lit. c DSGVO in conjunction with Art. 9 para. 
1, para. 4 DSGVO and § 26 para. 3 sentence 1, § 22 para. 1 no. 1 lit. b 
BDSG. 

Symptom checks (fever measurements before entering the prem-

ises) 

The fever measurement is to be evaluated in terms of data protection law 
as a collection of health data.  

Pursuant to Art. 9 para. 2 lit. b DSGVO in conjunction with § 26 para. 3 

BDSG, the processing of special categories of personal data for the pur-
poses of the employment relationship is permissible if, among other things, 
it is necessary for the exercise of rights or the fulfilment of legal 
obligations under employment law and there is no reason to assume 
that the data subject's interest in excluding the processing of the data out-
weighs the interest worthy of protection. 

In the case of fever measurements, fundamental concerns already exist 

with regard to the suitability of such a measure to detect COVID-19 in-
fection, since according to current knowledge it can also occur without fe-
ver. It therefore appears doubtful whether the measure is necessary in the 
interest of the employer. Against this background, the data protection au-
thorities are also currently concerned that employers may make entry to 
the company premises dependent on the measurement of body tempera-
ture.  

Even if the SARS-CoV-2 Occupational Safety and Health Standard initially 

classifies contactless fever measurement in the workplace as useful or 
desirable, these data protection concerns must be taken into account and 
documented in the context of measures.   

In this respect, the possibility of implementing measures based on anony-
mised data should also be considered. Since the requirements of data 

protection law do not apply in the case of data without personal reference, 
access controls can, depending on the technical design, also be considered 
without processing personal data.  

                                                

 

2  https://www.datenschutzkonferenz-online.de/media/pm/20200325_Informatio-
nen_zu_Corona_und_Arbeitgeber.pdf 
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However, it must be ensured that it is not possible to identify individual 
employees (e.g. by video, access cards, security personnel, etc.). This will 
be difficult to implement in practice. 

Collection of private contact details of employees 

If the employer wishes to collect private contact data of the employee in 
order to shorten the communication channels, for example in the event of 
a plant closure or other measures, this is only possible with the consent 
of the employee concerned pursuant to Art. 6 para. 1 lit. a DSGVO. The 
same applies to the collection of data on any previous illnesses of the em-
ployee. This requirement can thus also be read from the SARS-CoV-2 Oc-
cupational Safety and Health Standard. In this respect, reference must also 

be made to the requirements of being informed and voluntarily as well as 
the possibility of revoking consent at any time.   

Data already collected in the personal file cannot be used for these pur-
poses either. In this case, a (documented) change of purpose check in 
accordance with Art. 6 Para. 4 DSGVO is required.  

Finally, all private data collected must be deleted at the latest at the end 
of the necessity for processing under the measures. 
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Liability Risks of em-

ployers towards em-

ployees suffering from 

COVID-19 
Employers may face liability risks towards sick 

employees. In this respect, both contractual and 

tortious liability of the employer for any damage 

to employees resulting from a COVID-19 illness 

can be considered.  

The prerequisites for classifying an infection as an accident at work and the 

associated possibility of exculpation for the employer are probably not met 
according to current estimates.  

Against this background, the employer must demonstrate and prove 
that he or his vicarious agents cannot be accused of culpable breaches of 
duty or breaches of legal interests.  

This will only be possible if the employer has drawn up and implemented a 
comprehensive and always up-to-date pandemic concept within the com-

pany and constantly monitors compliance with it.  

Liability privilege in the event of an accident at work or occupa-

tional disease 

According to § 104 SGB VII, contractual or tortious liability of the employer 
is excluded if the personal injury is due to an insured event, i.e. an acci-
dent at work or an occupational disease.  

However, according to the assessment of the German National Accident In-
surance Association (DGUV), an infection with COVID-19 does not consti-

tute an accident at work, but a general hazard that would have affected 
employees at the same time and with the same severity outside of work.  

However, COVID-19 diseases can, according to the assessment of the 
DGUV, fulfil the requirements of an occupational disease of BK number 

3101. This can be the case if employees were exposed to a significantly in-
creased risk of infection in certain areas compared to the general popula-
tion as a result of carrying out their occupational activities (e.g. in the 

health service, in welfare work, in a laboratory). 

A further condition for the exclusion of liability is that the employer has 
not acted intentionally. This presupposes at least conditional intent with 
regard to the act of infringement and the success of the infringement.  

Conditional intent with regard to the success of the injury is already given 
if an employer, despite the high risk of injury to the employees concerned, 
takes measures without being able to rely on a happy outcome and leaves 

it to chance whether the danger he has recognised will materialise or not.  
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If the employer does not have an effective pandemic concept based on the 
requirements of the German National Accident Insurance Association, there 
is a risk that the liability privilege cannot be claimed.   

Insofar as the exclusion of liability applies, it covers all claims against the 
employer. The employee then has no claim against the employer himself, 
but only against the responsible employers' liability insurance association.  

However, the DGUV assumes - as explained above - that as a rule there is 
no insured event. Despite this assessment by the DGUV, COVID 19 dis-
eases with a serious course of illness should in any case be reported in 
good time to the responsible accident insurance institution in accordance 

with § 193 SGB VII. The reason for this is that it cannot be ruled out that 
the DGUV's assessment may be questioned by a court that has been called 
upon to make a decision. By making a precautionary notification, the 
employer avoids any disadvantages resulting from a failure to notify the 

DGUV, e.g. claims for damages by the employee, and sets the basis for a 
possible release from liability.  

If there is a private accident insurance or group accident insurance 

in favour of the employee, it should also be examined whether this insur-
ance is effective and what measures the employer must take. The contrac-
tual agreements existing with the respective insurance carrier are decisive 
in this respect. 

Risk of contractual liability of the employer 

The liability basis for any contractual claims for damages by the employee 
against the employer are the provisions of §§ 280 para. 1, 241 para. 2 

BGB.  

A prerequisite for liability under these provisions is first of all a breach of 
contractual obligations; these include the duties of care and protection as 

set out in § 618 BGB as well as further duties of protection and considera-
tion in accordance with § 241 para. 2 BGB.  

Liability may be considered if the employer has not fulfilled its obliga-
tions under occupational health and safety law and the employee suf-

fers damage as a result.  

In this respect, the employer can be required to observe the SARS-CoV-2 
Occupational Safety and Health Standard - possibly specified by the 
relevant employers' liability insurance associations or employers' associa-
tions - and to implement the necessary measures by drawing up a pan-
demic concept in the company (see above). If this is not done or if the 
SARS-CoV-2 Occupational Safety and Health Standard is ignored, there is a 

considerable liability risk for the employer.  

In order for the employer to be liable, the employer must also have culpa-
bly (intentionally or negligently) breached the obligations incumbent on 
him. In this respect, however, the employee who has suffered damage due 

to the employer's breach of duty only has to prove that an irregular situa-
tion existed which was suitable for causing the damage; it is then up to the 

employer to prove that the irregular situation was not the cause of the 
damage and that he is not at fault.  

According to § 278 BGB, the employer must also allow the fault of his vi-
carious agents (Erfüllungsgehilfe) attributed to him. Against this back-
ground, it is not only important to implement the necessary occupational 
health and safety measures in the company, but their implementation and 
compliance must be ensured by the employer - among other things by 

delegation to the relevant managers - and documented for evidentiary 
purposes. If this is not done, there is a risk of liability even if a compre-
hensive pandemic concept exists.   

Finally, in the event of a breach of duties of care and protection due to the 
failure to implement the necessary occupational health and safety 
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measures - in the case of COVID-19 probably at least the requirements of 
the SARS-CoV-2 Occupational Safety and Health Standard - employees 
have a right of retention of their work performance in accordance with 

§ 273 BGB. The employee who fears an infection with COVID-19 could in 
this case stay away from work without losing his right to remuneration.  

Risk of tortious liability of the employer 

The liability basis for any tortious claims for damages by the employee 
against the employer are the provisions of §§ 823 ff. BGB.  

First of all, a liability from § 823 para. 1 BGB due to the culpable (inten-
tional or negligent) violation of a legal asset mentioned there, for 
example life, body or health, comes into consideration.  

Liability is generally based on the assumption that the infringement of a le-

gal right is due to an action, i.e. a positive action, of the party liable for 
damages. An omission, however, is equivalent to positive action if there is 
an obligation to act. An important case of the duty to act is the so-called 
duty to ensure safety (Verkehrssicherungspflicht). It states that the per-
son who creates or causes to persist a source of danger by taking on a task 
or by previous actions must take all reasonable precautions to protect oth-

ers from the violation of their legal interests.  

A breach by the employer of his duty of care and protection under 
§ 618 BGB generally also constitutes a breach of his duty to ensure 
safety. As explained above, the employer can probably at least be re-
quired to implement the SARS-CoV-2 Occupational Safety and Health 
Standard by setting up a pandemic concept in the company and deriving 

the necessary measures (see above). If this is not done or if the SARS-
CoV-2 occupational health and safety standard is ignored, the employer 
also faces a considerable liability risk.  

In contrast to contractual liability, however, the fault of the employer is not 
presumed, but must be presented and proven by the employee in princi-
ple. This is different, however, with regard to possible organizational fault 
on the part of the employer (see below).  

Furthermore, a liability from § 823 para. 2 BGB in connection with a rele-
vant protective law comes into consideration. Pursuant to § 823 para. 2 
BGB, damages which have been caused by the culpable (intentional or 
negligent) violation of a protective law are compensable. A protective law 
is a legal norm which, according to its content, is at least also intended to 
protect the individual or individual groups of persons against the violation 
of a certain legal interest. The public-law occupational health and safety 

regulations constitute protective laws within the meaning of § 823 para. 1 
BGB, insofar as they serve to protect health.  

Finally, a liability from § 831 BGB comes into consideration. § 831 BGB 
contains its own basis for claims against the principal (employer) if his vi-
carious agent (Verrichtungsgehilfe) causes damage to others in the per-

formance of the activities assigned to him.  

A vicarious agent is a person who has been entrusted by the principal with 
an activity in his interest and is dependent on him to a certain extent. A 
characteristic feature of the vicarious agent is that he is integrated into 
the organizational area of the principal. This applies above all to em-
ployees and, in this case, managers.  

The principal may, however, exculpate himself if he has exercised the care 
required in business (§ 276 para. 2 BGB) in the selection and supervision 

of the vicarious agent. Even if an exculpation succeeds, however, in this 
case the employer's liability due to an organisational fault according to § 
823 para. 1 BGB still comes into consideration. The employer, as the owner 
of the business, has a general organisational obligation which requires him 
to organise his business in such a way that no third party is put at risk.This 
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is a subcategory of liability for the violation of the employer’s duty to en-
sure safety. An exculpation is not possible here.  

This shows once again that it is not only important to implement the nec-

essary occupational safety and health measures in the company, but that 
their implementation and compliance must also be ensured - by delega-
tion to the relevant managers - and documented for evidence pur-
poses.  

Relation between contractual and tortious claims and burden of 

proof 

The factual requirements for the contractual and tortious claims are usually 
fulfilled simultaneously and basically exist side by side. With regard to con-
tractual liability, the employee must prove, in addition to the damage, only 

the objectively irregular condition which was generally capable of causing 

the damage that occurred. The employer must then provide counter-evi-
dence to the effect that the irregular situation was not the cause of the 
damage. In contrast, the burden of proof for the tortious claim prerequi-
sites is in principle borne by the injured employee  

On the basis of the distribution of the burden of proof, which is more 
favourable to the employee, the employee will therefore primarily assert 

contractual claims.  

Finally, with regard to the causal connection between the violation of the 
employee’s health and the damage incurred or any consequential damage, 
the easing of the burden of proof under § 287 ZPO applies to both contrac-
tual and tortious claims. It is sufficient here that the causation of the viola-
tion of health for certain damages appears to be predominantly probable.  

Extent of claims for damages 

The extent of claims for damages shall be determined both in the case of 
contractual liability and in the case of tortious liability in accordance with 
§§ 249 ff. BGB.  

This includes not only a financial loss but also a possible compensation 
for pain and suffering according to § 253 para. 2 BGB. Also covered are 
- in the event of a breach of the duty of care under § 618 BGB via the ref-
erence to legal consequences in § 618 para. 3 BGB - claims for compensa-

tion for loss of earnings and loss of advancement, payment of a cash pen-
sion and claims by surviving dependants in the event of the employee's 
death in accordance with §§ 842 to 846 BGB.  

If necessary, contributory negligence on the part of the employee must 
be taken into account in accordance with § 254 BGB. Such contributory 
negligence may be considered, for example, if the employee deliberately 
violates appropriate measures specified in the pandemic concept.  
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Potential regulatory 

and corporate liability 

of employers and its 

organs 
In the event that protective measures are not 

taken or are inadequate, employers and its or-

gans may also be liable for regulatory offences 

and offences under company law. 

Risk of personal liability of the management according to § 130 

OWiG and company fine according to § 30 OWiG 

§ 130 OWiG contains the duty of the management to implement appropri-

ate supervisory measures aimed at making certain, operationally-re-
lated violations of the law by employees/organs of the company as difficult 
as possible.  

In order to determine what constitutes a "proper supervisory duty or 
measure", extensive legal audits are sometimes required, including the im-

plementation of group-wide compliance management, risk management 
and internal control systems.  

Should the necessary supervisory measures not have been adequately 
implemented - and already negligent omission/negligent bad perfor-
mance can establish liability! - the management is personally liable 
(fine up to EUR 10 million).  

In addition, the company can be fined up to the amount of the profit ab-
sorption.   

While this classically includes the criminally violations known under the ge-
neric term of "compliance violations", such as the fulfilment of corruption 
offences by employees, which are to be prevented by the implementation 
of appropriate supervisory duties, in the current crisis situation caused by 
COVID-19 it must be considered whether violations of rules and regulations 
in connection with COVID-19 laws or occupational safety and health stand-
ards by employees could also be covered by liability under Section 130 

OWiG.  

This cannot be excluded from the outset. After all, ensuring that employees 
comply with the protective measures is one of the fundamental duties of 
the company and becomes relevant in operational processes. Only if one 
considers such a far-reaching liability of the management to be possible, 
the protective instruments of the COVID-19 legislation will be given the 
necessary importance.  

Therefore, it does not seem entirely unthinkable that law enforcement au-
thorities will "use" § 130 OWiG to emphasize compliance with COVID 19-
relevant laws and regulations.  

In order to be able to relieve himself in an emergency, the employer 
should, as already described in detail above, be able to prove that (i) he 
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has developed a pandemic concept that takes into account the basic regu-
lations (in particular the SARS-CoV-2 Occupational Safety and Health 
Standard) in their latest version but is also (ii) adequately tailored to his 

company and (iii) has implemented the necessary measures, and that he 
also (iv) regularly checks whether the employees are complying with the 
specifications made.  

This is the only way to provide evidence to exonerate the management 
in an emergency and to minimize the risk of a personal fine for the man-
agement and a company fine.  

Risk of personal liability of the management in accordance with 

§ 93 para. 2 sentence 1 AktG 

At the same time, it is necessary to consider a potential claim against man-

agement for damages to the company due to inadequate/lack of timely 

protection, precautionary, risk management and business continu-
ity measures, and to prevent such a claim in good time.  

§ 93 para. 2 sentence 1 in connection with § 76 AktG provides the legal 
basis for recourse to the management, which is in principle jointly and 
severally liable (similar provisions are found for other forms of companies, 
e.g. for GmbHs or the SEs).  

Against this background, consideration should also be given at an early 
stage to taking adequate measures, which, however, in addition to em-
ployee protection regulations, also cover classic business management is-
sues such as financial crisis management, solvency planning and business 
continuity management.  

In this context, it should be noted as a precaution that the so-called Busi-

ness Judgement Rule, which can lead to a discharge of the manage-
ment, does not intervene in the event of legal violations - such as a viola-

tion of the SARS-CoV-2 Occupational Safety and Health Standard. 
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Risk of criminal liabil-

ity of the employer's 

management 
In addition to the already mentioned liability of 

the company management according to the 

OWiG or according to company law, a genuine 

personal, criminal liability of the company’s 

management may also come into consideration.  

This applies in particular with regard to the COVID-19 pandemic and the 
protection and care obligations of employers towards their employees in 
this context. A non-observance of these protection obligations could in ex-
treme cases lead to the violation of a criminal guarantor obligation of the 
employer or the realization of bodily injury and homicide offences even 
through negligent omission.  

Criminal guarantor status of the employer 

The employer's obligations of protection and care towards his employees 

(but also towards his customers and suppliers in the most pronounced 

case), which have already been mentioned above, could certainly be used 
as a guarantee under criminal law, § 13 StGB.  

This would result in the employer having two obligations, namely (i) to 
contain the source of danger (guarantor of supervision) and (ii) to pro-
tect his employees (guarantor of protection).  

Both become relevant in the context of measures to combat the COVID-19 
pandemic. Such a criminally relevant guarantor position could, in the 
event of failure to take the necessary and adequate protective measures 
for the respective company, lead to criminal liability of the company man-
agement personally for killing by omission or bodily injury (possibly even in 
severe form with death consequences); in the worst case, prison sentences 
could be imposed.  

While such a guarantor position can certainly be justified on the basis of 
the employer's duty to protect, in most cases there will probably be a lack 
of evidence of a causal infection in the establishment/during the perfor-

mance of work due to insufficient protective measures taken by the em-
ployer. Here the employer benefits from the argument of the general life 
risk.  

In the end, however, this too is a question of evidence: If the employer 

cannot prove that he has taken adequate protective measures for his busi-
ness in good time, it will be more difficult to prove that the burden has 
been eased. Therefore, the same applies in connection with possible crimi-
nal law considerations: A well-designed, comprehensive pandemic 
concept that has the adequate measures, also from a legal point of 
view (especially from the point of view of the SARS-CoV-2 Occupa-

tional Safety and Health Standard), is suitable for providing evi-
dence of exoneration immediately.   
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Also and especially against this background, legal support for the pandemic 
concept is urgently recommended in order to reduce criminal responsibility 
and to ensure that exoneration and readiness for defence are possible at 

all times.  
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