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Since the author – in 1998 – first began to examine 
the authorization of business operations for credit 

and financial services, the authorisation processes 
for credit institutions have become much more 
complex. Considering Brexit and fintech start-ups, 

this article seeks to not only place authorisation 
processes within the "new" legal context, but also 
to set out and evaluate practical difficulties and 
offer appropriate solutions throughout the process. 

Alongside the challenges posed by supervisory law, 
accounting standards and the authorisation 
procedure itself, this article also considers the risks 

that can arise even before the project kicks-off, 
such as the selection of consultants or timetabling. 
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I. Introduction 

The article confines itself to the founding of CRR credit institutions within the meaning of section 1 (3d) 

of the German Banking Act (KWG), which are equivalent to credit institutions under Art. 4(1) no. 1 of 

the Capital Requirements Regulation (CRR). The idea of this article is nevertheless also of relevance 

for other types of institution, such as credit institutions that are not classified as CRR credit institutions, 

financial services institutions, investment management institutions1 and payment services providers2 

(together "financial sector"). This is based on the similarity of procedures under the respective German 

legislation (KWG, KAGB and ZAG). The authorisation processes that other institutions have to 

complete, however, are less complex since they currently do not require any involvement of the ECB.   

The objection with regard to the relevance of the article may perhaps be heard that Germany is 

"overbanked", so that an article on the liquidation or winding-up of institutions or their consolidation 

would be more in tune with the times; and that the formation of new banks in Germany is therefore 

rare and exotic and thus more in need of protection of species. 

Such an assessment would, however, be simply incorrect. Indeed, it is evident from the field that 

factors such as Brexit and the arrival of fintech providers have in fact unleashed a wave of new 

                                                
* This article is a working paper and  arose from a lecture given by the author for Module V of the Master of 
Financial Law programme at the Frankfurt School of Finance and Management. The author would like to thank his 
academic colleague, doctoral candidate Ms Ani Valcheva, and colleagues at Deloitte GmbH 
Wirtschaftsprüfungsgesellschaft for their support, and his colleague Dr. Klaus Schweda, Velvon GmbH, for 
countless suggestions. The German version of this article was published in Betriebs-Berater 2019, p. 2769.  
1 The overview of Wieland in: Assmann/Wallach/Zetzsche, KAGB, 2019, § 20 para. 2 et seq., serves as a useful 
guide through the process. 
2 On the earlier version of the ZAG, cf. Walter, in: Casper/Terlau, ZAG, 2014, § 8 para. 24 et seq. 
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institutions, and will continue to do so.3 The German unicorn N26 which has recently started operations 

may be proof of this trend. Furthermore, a new supervisory regime will come into force following the 

implementation of the proposal for a directive "on the prudential supervision of investment firms".4 It 

will subject large investment firms to the supervision of the Single Supervisory Mechanism (SSM) and, 

if they are registered in Germany, make them go through a new authorisation process pursuant to 

section 32 KWG, like credit institutions. 

The article examines the formation of a new institution in a European and a German legal framework, 

describes the relevant trio or even quartet of supervisors, and outlines the procedures as well as 

documentation requirements. The underlying experience here comes from very recent formation 

projects in the last 3 years, some of which are still going on.  

II. European Legal Context 

The last few years have seen the 

authorisation process heavily 

Europeanised. In the last five years 

section 32 KWG has been amended four 

times as a result of laws transposing 

European directives.5 From the point of 

view of most observers, the relevant 

Europeanisation has not gone far 

enough; others, though, believe it has 

gone too far, because it is a long way 

from what is required by subsidiarity, a 

cornerstone of European 

jurisprudence.6  

The fact that the authorisation process 

at European level has been regulated 

solely by means of directives and not regulations leads, using the words of the ECB, to coherence 

problems given the discretion for implementation that Member States have.7 This creates an area of 

legal tension since the substantive law of the authorisation process is based on – even if transposed – 

national law. At the same time, the institutional law that governs the jurisdictional issue on the use of 

regulations as a form of legislation is determined solely on the basis of European law. The separation 

of the regulatory instruments presents its own challenges, which will be discussed later. Both BaFin8 

                                                
3 Helaba, Finanzplatz Frankfurt, October 2019, available at 
https://www.helaba.de/blueprint/servlet/blob/docs/506100/ce8c5b60935f2e05bee1108666733049/finanzplatz-studie-mehr-als-brexit-

20191001-data.pdf (date of access: 08.11.2019) 
4 Proposal for a Directive of the European Parliament and of the Council on the prudential supervision of 
investment firms and amending Directives 2013/36/EU and 2014/65/EU, COM/2017/0791 final, of 20.12.2017, 
available at https://eur-lex.europa.eu/legal-content/DE/TXT/?uri=CELEX:52017PC0791 (date of access: 08.11.2019). 
5 On the relevant overview, cf. Schwennicke, in: Schwennicke/Auerbach, KWG, 3rd ed. 2016, § 32 para. 1 et 
seq.; Fischer/Müller, in: Boos/Fischer/Schulte-Mattler, KWG, CRR-VO, 5th ed. 2016, § 32 para. 1 et seq.; 
Müller/Grune, in: Beck/Samm/Kokemoor, Kreditwesengesetz mit CRR, dated April 2015, § 32 para. 1 et seq.; 
Albert, in: Reischauer/Kleinhans, Kreditwesengesetz, dated September 2012, § 32 para. 1 et seq.; 
Handrick/Wagner, Banking Business in Germany, 6th ed., 2019, p. 66 et seq. 
6 A useful overview of the coherence concept is offered by Schuster, Das Kohärenzprinzip in der Europäischen 
Union, 2017, passim. 
7 Cf. instead of many ECB, "Guide to banking supervision" of September 2014, para. 1, 27 et seq., 85 and 99 et 
seq. available at: https://www.ecb.europa.eu/pub/pdf/other/ssmguidebankingsupervision201409en.pdf (date of access: 

08.11.2019). 
8 BaFin checklist "Authorisation as a credit institution" of 20.08.2017, amended on 14.11.2017, available at: 
https://www.bafin.de/SharedDocs/Downloads/DE/Formular/BA/dl_170818_checkliste_erlaubnisverfahren_ba.html (date of access: 

08.11.2019). 

https://www.helaba.de/blueprint/servlet/blob/docs/506100/ce8c5b60935f2e05bee1108666733049/finanzplatz-studie-mehr-als-brexit-20191001-data.pdf
https://www.helaba.de/blueprint/servlet/blob/docs/506100/ce8c5b60935f2e05bee1108666733049/finanzplatz-studie-mehr-als-brexit-20191001-data.pdf
about:blank
about:blank
about:blank


The authorisation process pursuant to section 32 KWG under the SSM* | Content 

05  
 

and the ECB9 as well as the European Banking Authority (EBA)10 have published manuals describing 

the details of the authorisation procedure. It is apparent from reading them that the various documents 

are – unfortunately – not coordinated, so that users have to decide for themselves which approach to 

follow.11 Alignment on individual issues in practice is helpful. 

1. The State of Play Under European Law 

The situation in Europe from a legal perspective is founded on two principles: firstly, the relevant 

German authorisation provisions under the KWG, despite dating back to 1934,12 are largely harmonised 

with European law. The recent amendments of the central provisions for the authorisation procedure, 

sections 32 and 33 KWG, are also based on European law.13 Secondly, the ECB14 and EBA15, the two 

authorities which are respectively entrusted16 to Europeanise the process, have come onto the scene. 

Their guiding principles – one might almost be inclined to speak of mantras – are convergence and 

coherence. 

It therefore follows from the – if not fully then at least partially – harmonised17 European legal 

framework that while a (much feared) supervisory arbitrage within the EEA is not fully excluded. 

However, its likelihood is reduced given that the authorisation procedure is founded on the same 

transposed European law. In addition, the authorisation competence of the ECB under point (a) of Art. 

4(1) SSM Regulation and together with the EBA ensure consistent application of the rules. The 

competition between different jurisdictions, i.e. the question which venue should be preferred, e.g. in 

the case that head offices are relocated due to Brexit, was therefore decided not in the field of the 

applicable supervisory law, but on the basis of other location factors. For example, tax and employment 

law, political stability and gross domestic product of the home state were highly relevant.  

2. Access Modes 

Credit institutions within the EEA jurisdiction can gain access in a number of different ways. These are 

summarised briefly here. These modes form the basis of market access. In addition to the access 

modes, which are based on secondary EU law, the establishment of branches in third countries, the 

exemption of cross-border business from the third country territory and the freedom to provide 

requested services give three modes of access that are subject to the national discretion of the 

                                                
9 ECB, Guide to assessments of licence applications, 2nd revised edition of January 2019, available at: 
https://www.bankingsupervision.europa.eu/ecb/pub/pdf/ssm.201901_guide_assessment_credit_inst_licensing_appl.en.pdf?639083c1690b1

08e5a4a32fc90b110a6 (date of access: 08.11.2019). 
10 EBA, Final Report on Draft Regulatory Technical Standards under Article 8(2) of directive 2013/36/EU and Draft 
Implementing Technical Standards under Article 8(3) of directive 2013/36/EU, available at: 
https://eba.europa.eu/sites/default/documents/files/documents/10180/1907331/de9abe89-7be5-4fea-aaf8-
43bd4e67d71e/Draft%20RTS%20and%20ITS%20on%20Authorisation%20of%20Credit%20Institutions%20%28EB
A-RTS-2017-08%20EBA-ITS-2017-05%29.pdf?retry=1 (date of access: 08.11.2019) 
11 On the problem of a European authority that has to apply national law, cf. Witte, Maastricht Journal of 
European and Comparative Law 2014, 89, and Kornezov, The application of national law by the ECB – a maze of 
(un)answered questions in: ESCB Legal Conference 2016, p. 270, 271 et seq. Even more critical, Schuster, ZBB 
2019, 298, passim; Guindos/Banks/Prek/Amtenbrink, The application of national law by the ECB in: Building 

bridges: central banking law in an interconnected world, ECB Legal Conference 2019, p. 117 et seq., available at: 
https://www.ecb.europa.eu/pub/pdf/other/ecb.ecblegalconferenceproceedings201912~9325c45957.en.pdf (date 
of access: 20.12.2019). 
12 See Müller, Die Entstehung des Reichsgesetzes über das Kreditwesen vom 5. Dezember 1934, 2003, p. 203 et 
seq. 
13 For instance the amendment of sections 32 and 33 KWG by the German Second Act amending financial markets 
legislation on the basis of European legislation (Second Financial Markets Amendment Act – 2nd FiMaNoG) of 
23.06.2017, FLG I 2017, p. 1693 and the German Act on the exercise of options under the EU Prospectus 
Regulation and the adaptation of other laws on financial markets of 10.07.2018, FLG I 2018, p. 1102. 
14 On the role of the ECB in detail, Lackhoff, Single Supervisory Mechanism, 2017, p. 23 et seq. 
15 On the role of the EBA Lehmann/Manger-Nestler, ZBB 2011, 2, 7 et seq. 
16 Cf. Art. 4 of Regulation (EU) No 1024/2013 of 15 October 2013 conferring specific tasks on the European 
Central Bank concerning policies relating to the prudential supervision of credit institutions – Single Supervisory 
Mechanism (SSM Regulation), OJ (EU) L 287/63 of 29.10.2013 and Art. 1 of Regulation (EU) No 1093/2010 of the 
European Parliament and of the Council of 24 November 2010 establishing a European Supervisory Authority 
(European Banking Authority), amending Decision No 716/2009/EC and repealing Commission Decision 
2009/78/EC (EBA Regulation), OJ (EU) L 331/12 of 15.12.2010. 
17 On the distinction cf. Köndgen, in: Riesenhuber, Europäische Methodenlehre, 3rd ed., 2015, § 6 para. 41. 

about:blank
about:blank
https://eba.europa.eu/sites/default/documents/files/documents/10180/1907331/de9abe89-7be5-4fea-aaf8-43bd4e67d71e/Draft%20RTS%20and%20ITS%20on%20Authorisation%20of%20Credit%20Institutions%20%28EBA-RTS-2017-08%20EBA-ITS-2017-05%29.pdf?retry=1
https://eba.europa.eu/sites/default/documents/files/documents/10180/1907331/de9abe89-7be5-4fea-aaf8-43bd4e67d71e/Draft%20RTS%20and%20ITS%20on%20Authorisation%20of%20Credit%20Institutions%20%28EBA-RTS-2017-08%20EBA-ITS-2017-05%29.pdf?retry=1
https://eba.europa.eu/sites/default/documents/files/documents/10180/1907331/de9abe89-7be5-4fea-aaf8-43bd4e67d71e/Draft%20RTS%20and%20ITS%20on%20Authorisation%20of%20Credit%20Institutions%20%28EBA-RTS-2017-08%20EBA-ITS-2017-05%29.pdf?retry=1
https://www.ecb.europa.eu/pub/pdf/other/ecb.ecblegalconferenceproceedings201912~9325c45957.en.pdf
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individual Member State. The ECB considers 

national discretion as a danger to supervisory 

convergence; both the ECB and the European 

Commission view these modes of access with 

scepticism.  

a) Establishing an Institution in 

The Host Country (Germany) 

and Offering Services from 

There to the Rest of the EEA 

This mode is the object of this article. The 

institution incorporated in Germany can then 

operate actively in the rest of the EEA by means of subsidiaries or cross-border on the basis of the 

European passport.18 As regards this access mode, a decision must be made whether Germany as a 

host state offers the most advantages; this may be political stability, access to workforce and the sheer 

size of the economic area. This question must be answered before the project is started. Experience 

suggests at least selecting the host state of the application in the same jurisdiction in which the first 

business operations are to be commenced.  

b) Establishing a Branch in the Host Country (Germany) of an Institution 

Domiciled In a Third Country (Branch Establishment) 

This mode is considered as well because, aside from the purely supervisory set-up of section 53(1) 

sentence 1 KWG, the establishment of a branch19 in Germany follows the same – substantive – rules 

as the formation of an institution incorporated in Germany. The disadvantage of the branch lies in the 

fundamental limitation of the scope of services to the jurisdiction in which the subsidiary is located and 

the exclusion from the European passport; it may be seen as an advantage that the ECB is not involved 

in the authorisation process, so that the administrative complexity is reduced. Another advantage is 

that it is easier to use capital and liquidity of the head office for the purposes of the branch. 

c) Notification by a Subsidiary, Situated in the Host Country, of an Institution 

Domiciled in Other EEA States, or Notification for the Commencement of Cross-

Border Activities (Freedom to Provide Services or Freedom of Establishment in 

Accordance with the European Passport) 

This mode allows CRR credit institutions incorporated elsewhere in the EEA to establish a subsidiary in 

Germany, or to commence cross-border activities, by means of a notification under the law of the 

home state without the need for further authorisation by the supervisory authorities of the host state.20 

In this case the supervisory authority of the host state, in Germany BaFin, exercises only residual 

supervision pursuant to section 53b KWG and welcomes the new arrival with what is known as a 

“welcome letter” setting out the German supervisory 

regulations that have to be observed. 

d) Performance of Cross-Border Services 

from the Territory of the Third Country, such as 

Switzerland or (in the Future) the UK 

In Germany this mode is ineligible for authorisation, 

but is eligible for exemption under section 2(5) KWG. 

The requirement for an exemption is supervisory 

equivalence, i.e. equivalent supervision in the country 

of origin.21 It should be made clear at this point that 

equivalence exemptions are always of a purely 

                                                
18 Binder, in: Binder/Glos/Riepe, Handbuch Bankenaufsichtsrecht, 2018, § 3 para. 78 et seq. 
19 On the terminology: branches are business establishments of an institution incorporated in the third country, 
while subsidiaries are business establishments of an institution incorporated in the EEA. 
20 Binder, in: Binder/Glos/Riepe, Handbuch Bankenaufsichtsrecht, 2018, § 3 para. 90 et seq. 
21 On the equivalency cf. Ceyssens/Tarde, EuZW 2019, 805 et seq.  
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temporary nature.22 Exemption is at the statutory discretion of BaFin. There is, for example, an 

agreement between Switzerland and Germany in which a simplified exemption process has been 

arranged.23 At the time the article was published, however, BaFin, probably motivated by concerns 

about Brexit, was rather hesitant about granting exemption requests.24 

e) Cross-Border Request for Services by a Customer Domiciled in the 

EEA to a Provider in the Territory of the Third Country (Reverse 

Solicitation) 

This access mode is not expressly regulated.25 The basic situation here is that the domestic customer 

of the institution contacts the credit institution on his or her own initiative. BaFin does not at present 

regard this circumstance as subject to authorisation.26 The reach of this access mode is to some extent 

disputed. It is, for instance, unclear whether reverse solicitation, i.e. a contract between a credit 

institution and a domestic customer following an active request for services by the latter, is allowed if, 

under normal circumstances, the services offered require authorisation. Placing the active request on 

the customer is the basis for classifying this mode under the fundamental freedom to provide services27 

and being protected under EU primary law. One of the critical cases is, for example, when the client 

relationship has been established on the basis of reverse solicitation and the credit institution intends 

to offer services which are different from the services that it had initially offered. 

 

                                                
22 Cf. Wymeersch, Journal of Financial Regulation, 4/2018, 209, 215. 
23 On the simplified exemption process pursuant to section 2 (5) KWG cf. Reschke, in: Beck/Samm/Kokemoor, 
KWG, dated October 2018, § 2 para. 295 et seq. 
24 Neubacher, Börsen-Zeitung of 13.02.2019, p. 2. 
25 Cf. Sethe, SZW/RSDA 2014, 615, 622 and Hanten, IJFC 2019, 28, 33. 
26 BaFin guidance notice "Hinweise zur Erlaubnispflicht nach § 32 Abs. 1 KWG in Verbindung mit § 1 Abs. 1 und 
Abs. 1a KWG von grenzüberschreitend betriebenen Bankgeschäften und/oder grenzüberschreitend erbrachten 
Finanzdienstleistungen" [German only] of 01.04.2005, amended on 11.03.2019, available at: 
https://www.bafin.de/SharedDocs/Veroeffentlichungen/DE/Merkblatt/mb_050401_grenzueberschreitend.html (date of access: 

08.11.2019). 
27 Cf. Pache, in: Schulze/Zuleeg/Kadelbach, Europarecht, 3rd ed. 2015, § 10 para. 137; Randelzhofer/Forsthoff, 
in: Grabitz/Hilf/Nettesheim, EU-Recht, dated June 2019, Art. 56/57 AEUV para. 53; Holoubeck, in: 
Schwarze/Becker/Hatje/Schoo, EU-Kommentar, 4th ed. 2019, Art. 56/57 AEUV para. 36 et seq.; Müller/Graf, in: 
Streinz, EUV/AEUV, 3rd ed. 2018, Art. 56 AEUV para. 37 et seq. 

about:blank
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III. The German Legal Context 

The applicable regulations for the authorisation procedures are set out in sections 32 and 34 KWG and 

in section 14 of the German Reports and Submission of Documentation Act (AnzV), which are to be 

considered as public law.28 

In structural terms, banking business that is carried out in Germany is, in principle, prohibited unless 

authorised. Accordingly, the unauthorised conduct of banking business and provision of financial 

services are subject to criminal penalties (sections 54 et seq. KWG) and administrative fines (section 

56 KWG). 

To satisfy legal certainty requirements under German constitutional law,29 the KWG provides a numerus 

clausus of banking business and financial services that require authorisation. In other words, only 

services that fall within this numerus clausus are subject to an obligation of authorisation. Disputes 

occasionally arise as to whether certain services require authorisation, and these – despite BaFin's 

competence to decide pursuant to section 4 KWG – 

sometimes have to be settled in court.30 In any case, the 

provider of a service is well advised to review the relevant 

activity, if it is one that can be assigned to the financial 

sector in the broader sense, to determine whether it may 

fall within the scope of the duty of authorisation in 

Germany. 

Moreover, the law contains de minimis clauses and 

additionally exempts specific undertakings which conduct 

banking services and provide financial services from the 

qualification as credit institutions. What is interesting here 

is the legislative technique: it is not the service that is 

excluded from classification as an element subject to 

authorisation, rather it is the undertaking itself that is 

privileged. A case of practical importance is what is known 

as the intra-group exemption, which applies – as a 

derogation – if banking business is conducted or financial 

services are provided solely to undertakings belonging to 

the group. Before this specific privilege is used, conclusive 

thought should be given to the requirements on the 

formation of groups – a practical case being 50:50 joint 

ventures – and to whether the services are really provided 

only within the group. A question from the author's 

practical experience: Does the intra-group exemption apply to a group-affiliated leasing undertaking 

that leases the group’s property to lessees outside the group? The answer: No. There is no intra-group 

exemption because there is an impact on the financial service outside the group. 

                                                
28 Cf. Binder, in: Binder/Glos/Riepe, Handbuch Bankenaufsichtsrecht, 2018, § 3 para. 1; on the question of the 
assignment to the legal field of public law in the legal system of common law, cf. Kischel, Rechtsvergleichung, 
2015, § 5 para. 197. (translated by Hammel, Comparative Law, 2019, page 319 f. of chapter 5 note 197 ff). 
29 On the requirements on the clarity of measures in supplementary penal provisions cf. Remmert, in: 
Maunz/Dürig, GG, dated July 2019, Art. 103 para. 87 et seq. 
30 A very good current example: KG, judgment of 25.09.2018 – (4) 161 Ss 28/18 (35/18), BB 2018, 2705; the 
decision rejected the classification of virtual currencies as financial instruments and thereby dismissed BaFin's 
contrary opinion; legislators responded promptly by presenting a draft bill implementing the amending directive 
to the Fourth EU Money Laundering Directive of 09.08.2019, BT document 352/19, p. 36, classifying virtual 
currencies as financial instruments and thereby subject to the duty of authorisation in Germany. On the problem 
of split interpretation, cf. for instance Poelzig, ZBB 2019, 1, passim. 
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IV. The Concept of Micro-prudential Supervision Involving 

BaFin, Bundesbank, EdB and ECB 

BaFin is still at the heart of the authorisation procedure in Germany. This authority is the recipient of 

the application and stands at the centre of the supervisory communication. A number of different 

competences have developed over the course of time. The key relevant department of BaFin is 

currently BA 31, which is known by the revealing name "Common Procedures". The administrative 

background to the establishment of the department was the desire to have an official unit organised 

in a comparable manner to the ECB for its area of responsibility under SSM. The structure has the very 

great advantage that the sheer number of bank acquisitions and application procedures enabled the 

department to develop considerable expertise, allowing it to communicate on equal footing with the 

ECB. 

The ECB is responsible for the granting of authorisation under section 32 KWG insofar as the institutions 

are CRR credit institutions within the meaning of section 1 (3d) sentence 1 KWG and likewise credit 

institutions pursuant to Art. 4 (1) no. 1 CRR.31 

The application for authorisation is received by BaFin additionally, processed with the branch of the 

Bundesbank responsible for the registered office of the applicant, and then sent to the ECB if BaFin 

supports the application. In other words, if the application has already been rejected by BaFin, the ECB 

does not come into play. 

Another authority that is often overlooked when planning the authorisation process is the 

Compensation Scheme of German Private Banks (Entschädigungseinrichtung deutscher Banken GmbH, 

EdB), which is located in Berlin. This authority has a very inconspicuous but even more effective role 

in the authorisation process; according to section 32(3) 

KWG, it must be “heard before granting authorisation". 

In practice, this right to be heard is interpreted such 

that the EdB inspects the application and the applicant 

in accordance with section 35(2) of the German Deposit 

Guarantee Act (EinSiG). The EdB is a subsidiary of the 

Association of German Banks (Bundesverband 

deutscher Banken e.V., BdB). This subsidiary is vested 

with a public – and thus sovereign – function. In the 

fulfilment of its duties the EdB utilises the services of 

another institution closely connected to the BdB, the 

Auditing Association of German Banks 

(Prüfungsverband deutscher Banken e.V., PV).32 

The individual procedural steps for cooperation with 

BaFin, the Bundesbank, the EdB and the ECB are 

regulated in law. However, during the procedure one has the impression that the cooperation, 

particularly with regard to the involvement of the EdB and ECB, is still taking too long. The EdB, for 

instance, – according to the author's observations – primarily sees its verification responsibilities as 

being focused on the economic viability of the business plan. This also reflects its mandate to the 

extent that, in the worst-case scenario, it would be responsible for compensating deposit creditors, so 

it is required to anticipate the risks of a compensation case when heard in accordance with section 32 

KWG.  

                                                
31 Regulation (EU) No 575/2013 of the European Parliament and of the Council of 26 June 2013 on prudential 
requirements for credit institutions and investment firms and amending Regulation (EU) No 648/2012 – Capital 
Requirements Regulation (CRR), OJ (EU) L 176/1 of 27.06.2013. 
32 Cf. for instance Fröhlich, Die freiwillige Einlagensicherung der privaten Banken, 2008, p. 122, 23 et seq., 54 et 
seq., 26 et seq. 

ECB BaFin 

EdB Bundesbank 
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It is still uncertain how the ECB proceeds with the firm administrative views of the national competent 

authorities. In legal terms, for instance, the Minimum Requirements for Risk Management (MaRisk)33 

qualify as an administrative opinion of BaFin set out in writing and not as a law, whereas in the banking 

industry they enjoy at least the respect of a law, if not that of an eleventh commandment. 

As a strong supervisory authority, it must naturally be hard for the ECB to adopt the written 

administrative opinion of another authority as its own just like that.34 To that extent, the occasionally 

expressed wish to support section 25a KWG with the power to issue statutory instruments and thereby 

raise MaRisk to the status of a law is perfectly understandable. 

V. The Process 

Well before it starts, the 

authorisation procedure itself 

must be based on a business plan 

that should in the first place 

ensure the economic feasibility of 

the project. It includes a 

timetable as well as a financial 

budget. 

1. Preliminary Considerations 

The preliminary considerations to 

be given to the establishment of 

an institution are many and 

diverse. The initiators must first 

be absolutely clear about the 

proposed business concept. 

Before raising the possibility of establishing a new bank, the initiators often think of acquiring an 

existing bank instead of establishing a new one. 

This thought is perfectly justified if the existing bank could take over at least parts of the proposed 

business concept or establish a particular synergy with the proposed business model. In the author's 

practical experience, though, it is more common to hear the view that an acquisition opens up faster 

access to the market. However, this is far from being the case: the ownership control procedure 

pursuant to section 2c KWG35 is just as complex and time-consuming as the authorisation procedure, 

although it is only structured as a notification procedure. The establishment of a new bank 

infrastructure is comparably time-consuming as a due diligence with regard to the authorisation of the 

target infrastructure for the purposes of the proposed business concept. In the majority of cases, at 

least in the author's experience, it is preferable to establish a new bank. 

The question then arises as to whether the future institution is to offer certain services in a certain 

mode. Example: A new consumer bank with a full range of services has to focus its mode of supply. In 

addition, however good the idea for the mode of supply may be, without a comprehensive marketing 

budget even the greatest idea will be of little use. In which regions are the services to commence, and 

                                                
33 BaFin, circular 09/2017 (BA) - Minimum Requirements for Risk Management – MaRisk of 27.10.2017, reference 
BA 54-FR 2210-2017/0002, available at: 
https://www.bafin.de/SharedDocs/Veroeffentlichungen/DE/Rundschreiben/2017/rs_1709_marisk_ba.html (date 
of access: 08.11.2019). 
34 This article expressly does not address the question of whether BaFin will act as an "outsourcing undertaking" 
of the ECB – thus the CJEU, judgment of 08.05.2019 – C-450/17 P, EuZW 2019, 559, in particular paras. 41 and 
49 – or at least has its own supervisory competence for less significant institutions – thus the FCC, judgment of 
30.07.2019 – 2 BvR 1685/14, 2 BvR 2631/14, in particular paras. 172 and 188; very critical on the question of 
the legal basis of supervisory communiques by the ECB, cf. Schuster, ZBB 2019, 298, 299. 
35 On the process, cf. Steck, in: Binder/Glos/Riepe, Handbuch Bankenaufsichtsrecht, 2018, § 4, and Wieland, 
Inhaberkontrollverfahren, 2012, passim (still worth reading). 
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where is the institution to be incorporated? It could be argued that the European passport renders this 

question obsolete, at least in terms of supervisory law. However, it should be noted that there are still 

a number of arguments in favour of selecting the same market for the launch as for the home state of 

the new bank. 

For the timetable, three essential phases must be outlined:  

˗  In the first phase, the business 

model must be developed and 

reviewed. This phase comprises 

the development of ideas for the 

model, their elaboration, and 

financial and legal validation. This 

includes especially assurance of the 

financial assumptions, such as the 

number of planned customer 

relationships and the possibility of 

recruiting the required number of 

staff within the planned time. 

Concise capital and liquidity 

planning is also essential. 

However, this phase also includes 

selection of the consultants to be 

considered for the project. From 

the initiator's point of view, this 

selection via a longlist and a 

shortlist requires time that they would like to keep as short as possible. Nevertheless, the process 

can also be used as a way of testing the business model. Alongside other criteria, the quality of 

the consultants to be considered is certainly also measured by the extent to which they provide 

critical support for the proposed business model.  

˗  The second phase can be summarised as the "authorisation application phase". This is the phase 

in which the application for authorisation is formulated and documented.  

As soon as the application has been submitted, the third phase can begin, at least formally. This is 

when the developments of the business plan are implemented. It should be noted in this regard that 

the time from when the application is submitted to the initial response from the supervisory authority 

must be used to prepare for implementation. Sometimes the preparatory work for implementation also 

leads to new findings that can or have to be taken into subsequent consideration for the authorisation 

procedure. 

2. Project Organisation 

With regard to project organisation, it is useful to develop a systematic approach that covers the issues 

mentioned above and is also oriented to the future structure of the bank. In the author's practical 

experience, it makes sense to divide the whole project into subprojects – finance, risk, legal, HR, 

products, IT and marketing – and to allocate completion of the content of the authorisation application 

to the respective subprojects, which have to be tightly coordinated. It is the author's experience that 

good project management here can hardly be overestimated. 

3. Selection of Consultants 

The selection of consultants is anything but trivial. The first question to ask is whether consultants are 

required in the first place and, if yes, how they can be involved. 



The authorisation process pursuant to section 32 KWG under the SSM* | Content 

12  
 

The question as to "whether" is quickly answered: since 

the majority of initiators have no experience in the 

establishment of banks in Germany, the use of 

consultants is almost indispensable. What is in question, 

though, is the areas in which consultants need to be 

brought in. Start-up projects present economic, legal, 

accounting, staffing, tax and organisational challenges. 

For all parts of the project are either highly specialist 

boutique firms, large law practices or consultants - 

perhaps from among the big four audit companies - 

considered. 

From an initiator's point of view, it is recommended that the longlist that is drawn up is not too concise 

and that clarity is obtained, preferably in the selection process, on whether a one-stop shop solution 

or a solution using a combination of individual consultants will be chosen. 

As for the qualifications of the consultants, it is at any rate essential that they have already gained 

experience in start-up projects, meet the organisational requirements for being integrated into an 

overall project and have sufficient interface expertise. In other words, if a boutique consultancy is 

selected for a particular area, care must be taken to ensure that it can also be connected to the 

interfaces to all other parts of the project. Interface problems can occur even with a one-stop shop 

solution, either vis-à-vis the applicant or between the various people involved on the consultancy's 

side. 

The questions for the shortlisting can be summarised as follows and raised exactly as written here: 

˗  What experience do you have in bank establishment projects? Please provide references that are 

as specific and meaningful as possible. 

Many providers may have gained experience in start-up projects, but this may have been some years 

ago or have little overlap with the details of the project. It is also important to find out what the 

clients thought of the quality of the services. A direct conversation with named references is certainly 

useful. 

˗  Can you deploy the staff from your company who were involved in establishment projects to our 

project as well? 

Staff mobility means it is perfectly possible that 

previous core contacts on the key start-up issues are 

no longer with the company, or for other reasons are 

not available for the project. 

˗  Are you able to precisely define what services you 

will contribute to the project? 

The client is generally unable to do this because they 

have not been involved in any bank establishment 

projects yet. However, a precise definition of the 

services to be contributed is important in order to give the applicant clarity with regard to the human 

resources they themselves must provide for the project. 

˗  How would you organise the establishment project? 

This question allows the internal project planning to date to be reviewed again. It also enables the 

client to verify whether the consultant is able to contribute to the organisation of the project. 

˗  Are you able to limit the fees for your services?  
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This question is vital for the budget of the establishment project. It makes sense to define the project 

as precisely as possible and to price the individual steps. The relevant documentation should also 

ensure that, if a change of supplier becomes necessary, the new consultants have access to 

informative documentation. 

˗ How do you assess the prospects for success of our project, and where do you see particular 

challenges? 

The answer to this question enables the client to decide whether the consultant will take a critical view 

of the project. It can safely be assumed that the authorities will have critical questions to ask about 

the business model; it is all the better if these critical questions are considered in advance, with the 

help of the consultants. 

4. Supervisory Communication 

Communication with the competent authorities is 

essential for the authorisation procedure. In the 

author's experience, it makes sense to seek a 

meeting with BaFin, the Bundesbank and the EdB 

before submitting the application for authorisation, 

to present the project in this meeting, to determine 

the timetable even at this point and, if possible, to 

reach agreements on the timetable.  

Once the application for authorisation has been 

submitted, there will necessarily be a series of 

queries both from BaFin and the Bundesbank (in this 

case consolidated) and from the EdB. If BaFin 

informs the ECB that it supports the granting of authorisation, there may also be questions by the ECB, 

even if the authorities have already consulted in advance. 

The effect this has on the timetable, regardless of the statutory requirements, and assuming acceptable 

documentation and available resources at BaFin, the Bundesbank and the EdB, is as follows: 

1. Preparation of the application, 

including procurement of the 

documentation up to submission 

(3 months) 

4. Second set of questions from 

BaFin, the Bundesbank and EdB 

(1 month) 

6. BaFin informs the ECB of 

its support for the 

application (1 month) 

5. Response to the second 

set of questions (1 month) 

8. Granting of authorization 

(1 month) 

2. First set of questions from 

BaFin, the Bundesbank and the 

EdB (2 months) 

3. Response to the first set 

of questions (2 months) 
7. Set of questions from 

the ECB (14 days) 
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The statutory requirements on the duration of the authorisation procedure may appear very clear to 

the impartial reader. Section 33(4) sentence 1 KWG states, for instance, that BaFin must inform the 

applicant within six months of submission of the complete documentation whether authorisation will 

be granted or refused. Under Art. 15 sentence 2 CRD IV36, a decision on the granting or refusal of 

authorisation is to be made "in any event" within twelve months of receipt of the application. It is 

important to note, however, that the start of the period presupposes that the documentation is 

complete, which again is the prerogative of the authorities to assess. For that reason, the assumption 

of a total timescale of six months (KWG) or twelve months (CRD IV) is hardly realistic. 

A plan should – conservatively – allow at least 18 months from the start of the project (preparation of 

the application for authorisation, after selection of the consultants). A little detail that should not be 

ignored is that the commencement of business operations of a credit institution is technically dependent 

on the availability of a bank identification code (BIC). The BIC code is allocated by the Bundesbank 

only on the Monday following the first Saturday in the months of March, June, September and 

December.37 This must also be considered in the project planning. 

VI. Documentation (section 32 KWG in conjunction with 

section 14 AnzV) 

The documentation requirements are governed by section 32(1) sentence 2 KWG in conjunction with 

section 14 AnzV. The German Reports and Submission of Documentation Act (AnzV)38 was issued on 

the basis of the power to issue statutory instruments enshrined in section 32(1) sentence 3 in 

conjunction with section 24(4) KWG. A complete overview of the documentation can be found in the 

BaFin checklist and the ECB Guide to assessments of licence applications. 

 

In the author's practical experience, particular value has always been placed on the consistent 

preparation of the business plan. As for examination practice, it must be stated that neither BaFin nor 

the Bundesbank, the EdB or the ECB will be satisfied with platitudes. Without mentioning names, to 

quote an officer working for the authorities, "There is no authorisation when MaRisk is copied." 

                                                
36 Directive 2013/36/EU of the European Parliament and of the Council of 26 June 2013 on access to the activity 
of credit institutions and the prudential supervision of credit institutions and investment firms, amending Directive 
2002/87/EC and repealing Directives 2006/48/EC and 2006/49/EC – Capital Requirements Directive (CRD IV), OJ 
(EU) L 176/338 of 27.06.2013. 
37 Cf. Deutsche Bundesbank, Bank sort code file notice of 13.08.2019, p. 4, available at: 
https://www.bundesbank.de/resource/blob/602848/50cba8afda2b0b1442016101cfd7e084/mL/merkblatt-bankleitzahlendatei-data.pdf 

(date of access: 08.11.2019). 
38 Regulation Concerning Reports and the Submission of Documentation under the Banking Act 
(Anzeigenverordnung, AnzV) of 19.12.2006, FLG I, 3245, last amended by Art. 1 of the Regulation of 16.10.2018, 
FLG I, 1725. 
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1. The Letter of Application 

The application for authorisation must be in German and submitted by the future holder of the 

authorisation, “applicant”, generally a company existing prior to registration, represented by its 

managing directors, the management board or an appropriately mandated lawyer. There are no 

requirements on form. 

Section 14(2) KWG demands information about the intended business and the corporate and 

governance-related documentation of the applicant. In practice, the question occasionally arises as to 

whether authorisation should be obtained for certain business that is not intended immediately but is 

planned for the future. Sometimes applicants fail to submit 

the application for authorisation to engage in proprietary 

business pursuant to section 32 (1a) sentence 1 KWG; 

surprisingly, institutions have had to obtain authorisation to 

manage their own assets since 2011. Occasionally, very 

specific facts have to be qualified in detail; in the author's 

experience, for instance, the question of whether deposit 

and credit business relating to FX makes it necessary to 

obtain authorisation to conduct or perform services relating 

to financial instruments has been raised. 

The application letter could read as follows: 

Dear …,  

[The head of the department should be addressed] 

The applicant is represented by the undersigned (assuring due authorisation if necessary).  

I. Application for authorisation 

The applicant requests authorisation pursuant to section 32 KWG for the following banking business 

and financial services: 

- … 

- … 

The applicant also requests authorisation pursuant to section 32 (1a) sentence 1 KWG (proprietary 

business).  

II. Corporate strategy  

[A high-level description of how the banking business will be conducted and the financial services 

will be performed should be included here]  

III. Management board members  

[The proposed members of the management board should be introduced briefly here; their CVs, 

which must meet the requirements of section 25c KWG, are an integral part of the other 

documentation (annexes)] 

IV. Name  

[The name of the applicant should be given here, but note that "Bank" may not be used as part 

of the name until authorisation has been granted] 
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V. Application documentation and communication  

[The list of submitted documents and the approach to communication should be presented at 

this point, perhaps concluding with the sentence "The German Bundesbank and the EdB have 

received a letter of identical content together with annexes."] 

(Signature) 

Cc: German Bundesbank; EdB 

2. The Business Plan 

The second part of the application for authorisation is the business plan pursuant to section 32(1) 

sentence 2 no. 5 KWG. For ease of processing, it can and should be written in English. In the author's 

practical experience the business plan should generally be structured and developed as follows: 

 

When it comes to writing the business plan, it is advisable to go into considerable detail with regard to 

the particular features of the relevant business and not to limit oneself to general descriptions. 

3. Annexes to the Letter of Application and Business Plan 

The annexes required for the letter of application and members of the management board are set out 

in section 14(3) to (8) AnzV. The emphasis here lies on providing evidence of the funds required for 

business operations, documentation of the professional and personal qualifications of the management 

board, and ownership control procedure. 

a) Own Funds and Initial Capital 

In terms of evidence of the funds required for business operations, a distinction must be made. Firstly, 

evidence must be provided that the necessary initial capital of five million euros has been paid in. 

Occasionally evidence of contributions in kind comes under discussion. This is not advisable, because 

such contributions in kind require a valuation, which in turn creates costs and sometimes leads to 

queries in relation to valuation figures. The simplest option is to provide evidence of the deposit as 

described in section 14(3) AnzV. 
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The KWG and AnzV are of little assistance when it comes to 

evidence of the funds required for business operations. The 

provisions do not, for instance, indicate when the relevant 

evidence is to be provided. Obviously, the evidence that the 

initial capital has been paid in must be provided before 

authorisation. It should be said that BaFin and the ECB have 

taken a very practical approach in this regard. The evidence 

of the subscription is initially agreed in draft form; it does 

not have to be presented until shortly before authorisation 

is granted. The background of this practice is the concern 

that otherwise banks will have to hold cash for the duration 

of the authorisation process without having the possibility of 

using the corresponding funds for business. 

Providing evidence of the funds required for current operations is more problematic. According to 

section 14 (7) no. 1 AnzV, the business plan must contain projected balance sheets and projected 

profit and loss accounts for the first three full financial years. The majority of business plans have a 

break-even phase of at least three years. It is therefore recommended presenting the plan up to the 

break-even point. Demonstrating the availability of the funds required for business operations could 

lead to a situation where cash has to be held and cannot be utilised. To avoid this, the proprietor could 

present a guarantee or hard letter of comfort concerning the required funds. The ECB calls this practice 

"availability of capital". In the ECB's view, care must be taken to ensure that the capital resource is 

reliably available to the applicant, e.g. in the form of a letter of guarantee.39 

Proprietors sometimes raise the objection that such declarations impose a requirement on them to 

form provisions on the balance sheet. In the author’s opinion, this is not the case, since the 

corresponding declarations have not yet materialised sufficiently to make the formation of provisions 

necessary or – depending on the viewpoint – justified.40 

Meanwhile, the ECB takes an unusually strict approach, which can be criticised in the light of 

proportionality. 

The ECB’s thesis: "The highest amount of either the initial capital requirement or the own funds 

requirement, plus the losses in the first year of activity, as projected by the applicant, form the basis 

for the calculation of the amount that it is expected to be paid up in full at the time of authorisation.” 

However, this requirement imposes a considerable 

financial burden both on the bank and on the 

shareholders. In any case, the rule of law requires a 

legal basis for this requirement. National law, i.e. 

section 33(1) no. 1 or section 14 AnzV, does not at any 

rate expressly provide for such a requirement. At best, 

it could be argued that section 33 (1) no. 1 KWG 

demands that the funds required for business 

operations are available. However, the provision is 

silent on the timing. Section 14(3) sentence 1, which 

provides for a time for deposit, only mentions the initial 

capital and does not mention the current capital. 

                                                
39 ECB, Guide to assessments of licence applications, 2nd revised edition of January 2019, p. 19. 
40 On the details of a requirement to form provisions, cf. Scharpf/Schaber, Handbuch Bankbilanz, 6th ed., 2015, 
para. 5.3.9.2 et seq.; Krumnow/Sprißler et al. (publisher), Rechnungslegung der Kreditinstitute, 2004, § 24 
RechKredV para. 1 et seq.; Adler/Düring/Schmaltz, Rechnungslegung und Prüfung der Unternehmen, 6th ed. 
1998, § 249 HGB para. 1 et seq.; Schrimpf-Dörges, in: Beck’sches IFRS-Handbuch, 5th ed., 2016, § 13 para. 26 
et seq. 
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It can thus be concluded that only the initial capital must have been paid in at the time authorisation 

is granted, and that the own funds for current business operations do not have to be deposited until a 

point in time when they are required under supervisory law, namely as a provision for risk under CRR. 

Alongside this legal consideration there is a financial one: insofar as own funds are deposited and 

would not be available for the core business, forms of investment would have to be found for the 

excess liquidity. Given the current negative interest rate landscape,41 however, this would generate 

losses for the bank and thereby be to the detriment of their own funds. This cannot be the intention. 

From the shareholders’ perspective, it would also tie up liquidity that might possibly be used to greater 

economic benefit elsewhere. Insofar as the aforementioned letter of comfort is provided and 

guarantees that the institution can source the necessary own funds at all times, the risk that concerns 

will be raised by the supervisors can be mitigated. 

In conclusion, it should therefore suffice to deposit initial capital before the authorisation is granted 

and to ensure that the necessary current own funds are then available, i.e. are perhaps deposited in 

the capital reserve if this is required under supervisory law. 

b) Management Board 

With regard to the members of the management board, the applicant should ascertain their 

professional and personal qualifications in advance. While personal qualifications, particularly 

trustworthiness, are seldom an issue, 

careful attention must always be paid to 

professional qualifications. In the case 

of heavily digitalised projects in 

particular, the initiators may attach 

importance to the IT skills of the 

proposed member of the management 

board; however, this may not be 

sufficient to meet the requirements on 

professional qualifications set out in 

section 25d KWG. In the worst case, a 

solution will be found by appointing the 

proposed member of the management 

board as a general representative while 

strengthening their qualifications in 

business reporting to better-qualified managing director (piggyback approach). In any case, it is 

recommended having a back-up option when there is any doubt. On the other side, it is not advisable 

to appoint "figureheads" who, apart from the fundamental qualification to serve on a management 

board, have no particular qualifications for the business at issue. As regards the CVs, a particular focus 

must be placed on the management experience of the candidates – the number of staff, departments 

and business units managed – and on their credit expertise. 

c) Ownership Control Procedure 

For the review of the shareholders of the applicant, section 14(5) AnzV provides for an implicit 

ownership control procedure that corresponds with the requirements of the German Holder Control 

Regulation (InhKontrollV).42 

It is the author's practical experience a number of difficult cases have arisen. The first difficult case 

relates to applicants who do not have significant shareholders within the meaning of section 1 (1) 

KWG. In this case, the regulators may have difficulties identifying the ultimate beneficial owners. The 

                                                
41 For an economic analysis cf. for instance Kollmann, Negative Zinsen, 2016, passim. 
42 Regulation on Notifications in Accordance with Section 2c of the German Banking Act (Kreditwesengesetz – 
KWG) and section 104 of the German Insurance Supervision Act (Versicherungsaufsichtsgesetz – VAG) (Holder 
Control Regulation) of 20.03.2009, FLG I, 562, 688, last amended by Art. 24 (31) of the Act of 23.06.2017, FLG 
I, 1693; on the explicit holder control process pursuant to section 2c KWG, cf. Steck, in: Binder/Glos/Riepe, 
Handbuch Bankenaufsichtsrecht, 2018, § 4 para. 14 et seq. 
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second case relates to a shareholder who is listed and free-floated without knowledge of any significant 

indirect shareholding. The third case relates to shareholder structures which are not familiar to the 

continental European understanding of the law, such as in the case of family trusts43, for instance, in 

which the potential beneficial owners are not the same persons as the controlling trustees. 44 It is true 

that the reference chain of section 14(5) AnzV does not require any disclosure of the financial 

circumstances of the relevant natural persons. This ensures protection of the personal rights of the 

owners. However, section 14 InhKontrollV, to which section 14 (5) AnzV likewise refers, requires at 

least precise evidence of the relevant origin of the funds and hence documentation, which can come 

very close to full disclosure of the financial circumstances. 

  

                                                
43 On the term, cf. BaFin guidance notice "Licensing requirements for family offices in accordance with KWG and 
KAGB" of 02.07.2018, amended on 12.07.2018, available at: 
https://www.bafin.de/SharedDocs/Veroeffentlichungen/DE/Merkblatt/mb_140514_familyoffices.html (date of access: 08.11.2019). 
44 Swadling, ZVglRWiss 2019, 121, 125 et seq. 
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VII. Summary 

1. The question of the course of the authorisation procedure is not a rare and exotic one, but has 

considerable practical relevance in the current trend being shaped by Brexit and fintech.  

2. In recent years, not least due to the SSM, the German legal context of the authorisation procedure 

has become Europeanised not only in material terms, but also in procedural aspects.  

3. Clarity concerning the access modes should be obtained well before the start of the authorisation 

procedure, i.e. in order to be able to answer the question: What and from where will be provided? 

4. Clarity must also be obtained with regard to the banking business and financial services for which 

authorisation is to be sought.  

5. Sound timetabling and project planning as well as a concentrated selection of consultants should 

also be performed in advance. The two should go together, since the selection of consultants, if 

done well, promises better findings for the project planning.  

6. To meet timetable requirements, plans and preparations must also be made for efficient 

communication with the authorities.  

7. The time and expense of the – three-part – authorisation documentation should not be 

underestimated. Overall, good preparation when founding an institution is valuable for both the 

applicant and the authorities. 
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