Deloitte.
Legal

Mayo 2018
IVA

Boletin de Actualidad

Deloitte Legal



Indice de contenido

1. Tribunal de Justicia de la Unidn Europea. Sentencia de 11 de abril de
2018. Asunto C-532/16 (SEB bankas).

2. Tribunal de Justicia de la Unidn Europea. Sentencia de 12 de abril de
2018. Asunto C-8/17 (Biosafe - Industria de Reciclagens).

3. Tribunal de Justicia de la Unidn Europea. Sentencia de 19 de abril de
2018. Asunto C-580/16 (Firma Hans Buhler).

4. Tribunal de Justicia de la Unidn Europea. Sentencia de 26 de abril de
2018. Asunto C-81/17 (Zabrus Siret).

5. Tribunal Supremo. Sala de lo Contencioso. Sentencia de 23 de marzo de
2018, nO recurso 68/2017.

6. Tribunal Supremo. Sala de lo Contencioso. Sentencia de 16 de abril de
2018, n% recurso 181/2017.

1. Tribunal Econdmico-Administrativo Central. Resolucion 6317/2014, de 21
de marzo de 2018.

2. Tribunal Econdmico-Administrativo Central. Resolucién 4768/2015, de 19
de abril de 2018.

3. Tribunal Econdmico-Administrativo Central. Resolucién 2198/2016, de 19
de abril de 2018.

4. Direccidon General de Tributos. Contestacion n° V0602-18, de 6 de
marzo de 2018.

5. Direccion General de Tributos. Contestacién n° V0604-18, de 6 de
marzo de 2018.

6. Direccion General de Tributos. Contestacién n° V0609-18, de 7 de
marzo de 2018.

7. Direccion General de Tributos. Contestacidon n°© V0656-18, de 13 de
marzo de 2018.

8. Direccion General de Tributos. Contestacion n° V0662-18, de 13 de
marzo de 2018.



10.

11.

12.

13.

14.

15.

The World Trade Organization’s (WTO) dispute settlement body has formally
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adopted a ruling that found that Russian anti-dumping duties that are being levied
against European light commercial vehicles (LCVs) are inconsistent with global
trade rules.

The European Commission has published a regulation making imports of electric
bicycles originating in China subject to registration.

Americas

The tax authorities have released an opinion regarding the VAT tax base for goods
imported from free trade zones.

The industry and commerce tax resulting from cable, internet and fixed telephony

services must be paid in the municipality where the subscriber is located.



Asia Pacific

The 2018-19 federal Budget contained a number of indirect tax changes, including
a new GST measure on certain offshore sales.

Victoria has announced a new point of consumption wagering tax.

With effect from 1 June 2018, a 0% rate will apply to all goods and services that
were subject to GST at 6%.

Non-resident retailers selling to New Zealand consumers will be required to register
for and charge New Zealand GST.

EMEA

There are VAT and excise tax updates from the GCC.

There has been a CJEU judgment on linear triangulation.

The Government has released a proposal to implement the EU Voucher Directive.

There has been a Court ruling regarding the deductibility of VAT on costs related to
the sale of immovable property.

Customs’ comparison data on imports of goods is how available in MyTax.

There have been two recent court decisions on VAT permanent establishment
exposure in France.

The deadline is approaching for the real-time invoice dataprovision obligation.

There remains uncertainty regarding the application of recent CJEU judgments on
whether it is possible to reduce VAT base on bad debts.



Changes have been proposed to the treatment of VAT on sales ofcross-border
sales.

Changes are also proposed to the application of the lower VAT rate, VAT input tax
on certain vehicles, and the sale of paper and magazine subscriptions in hardcopy.

There is also a proposal to allow VAT registration for foreign businesses through a
simplified registration scheme.

The Advocate General of the CJEU has issued an Opinion on VAT recovery on costs
incurred in an unsuccessful takeover.

Technical rules on e-invoicinghave been published.

Clarifications have been issued on the application of the split payment mechanism.
New rules have been introduced regarding the VAT refund rocedure.

There are new excise duty provisions.

A measurement system for supplying diesel fuel or fuel oil for maritime navigation
will be required.

The European Commission has issued a letter of formal notice regarding yacht
leasing.

The Court of Appeal has adjudicated on the right to claim input VAT on capital
expenditure after a change of intentions.

There is no possibility to commence tax proceedings against the cancellation of a
VAT identification number.

There has been a final Supreme Court decision in the case of Stadion Amsterdam.

There has been a court decision on the right to deduct input VAT incurred with a
ceased supplier.



Anti-dumping duties applicable to fully threaded screws with hexagon heads from
China have been terminated.

Interested parties are invited to comment on an application for an increase in the
Dollar-Based Reference Price for sugar.

The General State Budget 2018 Draft Law included a number of proposed indirect tax
measures.

A case concerning an offshore advertising structure has been remitted to the First-
tier Tribunal.

The Upper Tribunal has confirmed that there was no third party consideration in a
loyalty points scheme for VAT purposes.

A Tribunal has held that a supply was that of booklets, not services.
A Tribunal has held that loan administration services are subject to VAT.

The tax authorities have published a co-operation agreement for online
marketplaces.



Tribunal de Justicia de la Union Europea. Sentencia de 11 de
abril de 2018. Asunto C-532/16, SEB bankas AB.

Sistema comun del impuesto sobre el valor afadido (IVA) — Limitacion
del derecho a deduccion del impuesto soportado — Regularizacion de la
deduccidn del impuesto soportado — Entrega de un terreno —
Calificacion erronea de “actividad gravada” — Indicacion de la cuota del
impuesto en la factura inicial — Modificacion de esta indicacién por el
proveedor.

Confirma el TJUE en esta sentencia que el articulo 184 de la Directiva,
relativo a la obligacidn de regularizar las deducciones indebidamente
practicadas, se aplica también a los supuestos en los que la deduccién
inicial no podia realizarse legalmente porque la operacién que dio lugar
a su practica estaba exenta.

Por el contrario, senala el TJUE que el mecanismo de regularizacién de
las deducciones del IVA indebidamente practicadas previsto en los
articulos 187 y 188 de la Directiva del IVA, y relativo a los bienes de
inversion, no es de aplicacidon cuando la deduccidn se llevd a cabo
inicialmente sin que existiera derecho a deducir. Por tanto, este
mecanismo no es aplicable a una operacion de entrega de terrenos que
estaba exenta del IVA y, en consecuencia, no deberia haber dado lugar
ni a la percepcién de dicho impuesto ni a su deduccion.

Por ultimo y en relacién con el supuesto de que la deduccién del IVA no
pudiera haberse realizado legalmente, la Directiva del IVA debe
interpretarse en el sentido de que incumbe a los Estados miembros
determinar la fecha en la que nace la obligacion de regularizar la
deduccién del IVA indebidamente practicada y el periodo con respecto al
cual debe producirse esta regularizacion, con observancia de los
principios del Derecho de la Unidn, en particular los de seguridad
juridica y confianza legitima. Incumbe al juez nacional comprobar si
estos principios se han observado en un supuesto como el del litigio
principal.



Tribunal de Justicia de la Union Europea. Sentencia de 12 de
abril de 2018. Asunto C-8/17, Biosafe — Industria de
Reciclagens SA.

Directiva 2006/112/CE — Articulos 63, 167, 168, 178 a 180, 182 y 219
— Principio de neutralidad fiscal — Derecho a la deduccion del IVA —
Plazo establecido por la normativa nacional para el ejercicio del derecho
— Deduccion del IVA adicional pagado al Estado y que ha sido objeto de
documentos rectificativos de las facturas iniciales a raiz de una
liquidacion complementaria — Fecha a partir de la cual se computa el
plazo.

A raiz de una liquidacion complementaria practicada por la
administracion portuguesa, Biosafe procedié al ingreso de un importe de
IVA adicional al liquidado al tiempo de expedir las facturas originales de
las operaciones en cuestién. Tras la negativa del destinatario de las
operaciones a satisfacer dicho importe del IVA adicional, incluido en
facturas rectificativas expedidas por Biosafe, se plantea
fundamentalmente al TJUE si la Directiva del IVA, asi como el principio
de neutralidad fiscal, se oponen a una normativa nacional que deniegue
el derecho a la deduccidn por establecer que el plazo para que el
adquiriente pueda deducir dicho gravamen adicional se compute a partir
de la expedicidén de las facturas originales y no a partir de la emisién o
la recepcidn de los documentos rectificativos.

Concluye afirmativamente el Tribunal sefialando que solamente tras
esta regularizacidn se reunieron los requisitos materiales y formales que
dan derecho a deduccién del IVA vy, por lo tanto, el proveedor podia
solicitar que se le liberara de la carga del IVA devengado o pagado de
conformidad con la Directiva del IVA y con el principio de neutralidad
fiscal. Por ello, al no haber mostrado falta de diligencia el emisor antes
de recibir la reclamacién del pago, y dada la inexistencia de abuso o de
colusién fraudulenta con el destinatario, no podia oponerse validamente
al ejercicio del derecho a la devolucion del IVA un plazo de prescripcidon
gue se inicié a partir de la fecha de emision de las facturas iniciales y
que, para algunas operaciones, habria expirado antes de esa
regularizacion.



Tribunal de Justicia de la Union Europea. Sentencia de 19 de
abril de 2018. Asunto C-580/16, Firma Hans Biihler KG.

Directiva 2006/112/CE — Lugar de la adquisicion intracomunitaria —
Articulo 42 — Adquisicidon intracomunitaria de bienes objeto de una
entrega subsiguiente — Articulo 141 — Exencion — Operacion triangular
— Medidas de simplificacion — Articulo 265 — Rectificacion del estado
recapitulativo.

Mediante su primera cuestion prejudicial, el é6rgano jurisdiccional
remitente insta al TJUE a pronunciarse sobre los requisitos de aplicacion
del mecanismo establecido en el articulo 141 de la Directiva del IVA
relativo a operaciones triangulares. En particular, si el articulo 141, letra
c) de la dicha Directiva, que estipula como requisito que los bienes
objeto de la adquisicidon intracomunitaria se expidan o transporten
directamente a partir de un Estado miembro que no sea aquel en el que
el sujeto pasivo se encuentre identificado a efectos de IVA, no se
cumple al estar el sujeto pasivo domiciliado e identificado tanto en el
Estado desde el que los bienes son expedidos o transportados
(Alemania) asi como también en otro Estado miembro (Austria),
utilizando la entidad exclusivamente su numero de identificacion
austriaco a efectos del IVA en dichas operaciones.

Sefala el TJUE que el objetivo principal del articulo 141 de la Directiva
del IVA es evitar que el operador intermedio de una serie de
transacciones, definidas en dicho articulo, tenga que identificarse y
declarar la adquisicion intracomunitaria en el Estado miembro del lugar
de destino de los bienes. Por tanto y en este sentido, cuando un
adquirente estd identificado a efectos de IVA en varios Estados
miembros, solo el nUmero de identificacidon a efectos de IVA con el que
haya efectuado la adquisicién intracomunitaria debe tenerse en cuenta
para apreciar si se cumple el requisito, establecido en el articulo 141,
letra c), de la Directiva del IVA. Concluye, por tanto, de forma negativa
el Tribunal, sefialando que no puede denegarse la aplicacidon del régimen
de simplificacion establecido en el articulo 141 de la Directiva del IVA a
un sujeto pasivo por la Unica razén de que el mismo también esta
identificado a efectos del IVA en el Estado miembro de partida de la
expedicion o del transporte intracomunitario. Tal denegacidn daria lugar
a una diferencia notable en la manera de tratar a los sujetos pasivos y
podria restringir de forma injustificada el ejercicio de actividades
econdmicas basandose en las identificaciones del sujeto pasivo a efectos
de IVA.



En segundo lugar, concluye el TJUE que los articulos 42 y 265 de la
Directiva del IVA, en relacidén con el articulo 263 de la misma, deben
interpretarse en el sentido de que se oponen a que la Administracion
tributaria de un Estado miembro aplique el articulo 41, parrafo primero,
de dicha Directiva, relativo a la regla subsidiaria de localizacién de las
adquisiciones intracomunitarias de bienes, basandose Unicamente en
que, al efectuarse una adquisicidon intracomunitaria, con motivo de una
entrega subsiguiente en el territorio de otro Estado miembro, el sujeto
pasivo identificado a efectos de IVA en el primer Estado miembro no ha
llevado a cabo dentro de plazo la presentacion del estado recapitulativo,
contemplada en el articulo 265 de la Directiva del IVA.

Tribunal de Justicia de la Union Europea. Sentencia de 26 de
abril de 2018. Asunto C-81/17, Zabrus Siret SRL.

Directiva 2006/112/CE — Deduccién del impuesto soportado — Derecho
a la devolucion del IVA — Operaciones efectuadas en un periodo
impositivo que ya ha sido objeto de una inspeccion fiscal concluida —
Posibilidad para el sujeto pasivo de corregir las declaraciones fiscales
que ya han sido objeto de una inspeccion fiscal — Exclusion — Principio
de efectividad — Neutralidad fiscal — Seguridad juridica.

Se plantea al TJUE si los articulos 167, 168, 179, 180 y 182 de la
Directiva IVA y los principios de efectividad, de neutralidad fiscal y de
proporcionalidad deben interpretarse en el sentido de que se oponen a
una normativa nacional, como la controvertida en el litigio principal,
que, como excepcion al plazo de prescripcion de cinco afios establecido
por el Derecho nacional para la correccion de las declaraciones-
liquidaciones del IVA, impide a un sujeto pasivo proceder a dicha
correccion para invocar su derecho de deduccion Unicamente porque esa
correccion se refiere a un periodo que ya ha sido objeto de una
inspeccién fiscal.

Concluye de forma afirmativa el Tribunal sefialando que:

- El hecho de que una normativa nacional prive al sujeto pasivo de
corregir su declaracion del IVA acortando el plazo de que dispensa
para ello es incompatible con el principio de efectividad.

- En este caso, es precisamente la omision de determinadas exigencias
formales previstas por la normativa nacional la que provoca la
denegacién del derecho a la deduccion. Se vulnera por tanto el
principio de neutralidad, ya que el incumplimiento de exigencias
formales, no deberia provocar la denegacion del derecho a la
deduccion del IVA.



- En cuanto al principio de proporcionalidad, habida cuenta del lugar
preponderante que ocupa el derecho a deducir en el sistema comun
del IVA, la sancidn consistente en impedir el derecho a la deduccion
en este caso, parece desproporcionada siempre que no se haya
demostrado la existencia de fraude ni de perjuicio alguno a la
Hacienda Publica del Estado.

Tribunal Supremo. Sala de lo Contencioso. Sentencia de 23 de
marzo de 2018. N° recurso 68/2017.

Conflicto negativo de competencias entre la Agencia Estatal de
Administracion Tributaria y la Hacienda Foral de Navarra -
Establecimiento permanente a los efectos del IVA.

A través del presente recurso de casacion interpuesto ante el TS, la
Administracion General del Estado impugna la resolucién dictada el 21
de diciembre de 2016 por la Junta Arbitral del Convenio Econdmico
entre el Estado y la Comunidad Foral de Navarra.

El debate se centra exclusivamente en determinar si, durante dicho
periodo tributario, una compafiia suiza contaba o no en nuestro pais con
un establecimiento permanente. Dicha cuestién es de suma relevancia
ya que, dependiendo de su respuesta, diferentes consecuencias tendrian
cabida:

- Si se concluye que disponia de establecimiento permanente,
habida cuenta de que toda su actividad en Espafa durante 2014 se
desarrollé en Navarra y de que su volumen de operaciones en el
ejercicio anterior supero los siete millones de euros, la Hacienda
competente seria la foral de dicho territorio, en virtud del articulo
33.1.b) del Convenio Econdmico.

- Si por el contrario, como ha hecho la Junta Arbitral, se llega al
desenlace de que la compafiia no actud en nuestro pais mediante
un establecimiento permanente, la competencia corresponderia a
la AEAT con arreglo a lo dispuesto en el articulo 33.10 del
Convenio Econémico, en relacidon con los apartados 9 y 7, letras a)
y b), del mismo precepto, asi como el articulo 31.2 de la Ley Foral
19/1992, de 30 de diciembre, del Impuesto sobre el Valor Afladido,
qgue reproduce el articulo 84.Dos LIVA.

Dentro del suscitado debate, se produce la confrontacion, por su
pasividad, entre la Hacienda estatal y la foral de Navarra, porque
ninguna de las dos se reconoce competente para proceder a la exaccion
del IVA liquidado durante el ejercicio 2014 por la compafia. Es decir, en
primer lugar, se da un conflicto negativo que el legislador ha querido
que sea resuelto por la Junta Arbitral.

-5-



Ante el desacuerdo existente entre ambas Administraciones, se trata de
resolver el conflicto y determinar cual de ellas es la competente para
proceder a la exaccion del tributo. Asi, la cuestién de si la compaiiia
disponia en Espafia en el ejercicio mencionado de un establecimiento
permanente es previa o "prejudicial" a la de fondo atinente a la
competencia, por lo que el 6rgano que tiene atribuidas funciones para
resolver ésta debe tenerla también para decidir, con caracter
instrumental, aquella primera.

Una vez dicho lo anterior, el Alto Tribunal, teniendo presente anteriores
pronunciamientos del propio Tribunal y la jurisprudencia del TJUE,
establece que para que se pueda hablar de un establecimiento
permanente a los efectos del IVA, son necesarios los siguientes
requisitos:

- La existencia de un lugar fijo de negocio que determine la
vinculacién con el territorio de aplicacién del impuesto. Se exige,
pues, un lazo fisico con el mismo, que ha de tener un grado
suficiente de permanencia.

- Una estructura adecuada en términos de medios humanos y
técnicos. Por ello, los articulos 84.Dos LIVA y 31.2 LFIVA, al exigir
gue el establecimiento permanente intervenga en la entrega de
bienes o prestacidn de servicios, consideran que tal tiene lugar
cuando el establecimiento ordena sus factores de produccion
materiales y humanos o uno de ellos con la finalidad de realizar la
operacion sujeta al IVA. Como recuerda la Junta Arbitral, no es
imprescindible contar con estructuras propias, pudiendo
considerarse establecimientos permanentes las agencias o
representaciones autorizadas para contratar en hombre o por
cuenta del sujeto pasivo (articulo 69.Tres.2°.a) LIVA).

- Salvo excepciones, no ha de tratarse de una filial, pues ésta tiene
personalidad juridica propia. En semejantes situaciones, seria la
filial la que alcanzaria la condicidon de sujeto pasivo del IVA, y no la
compafiia matriz, que para ser considerada tal no ha de actuar a
través de filiales, sino de establecimientos permanentes radicados
en el territorio de aplicacion del impuesto (articulos 87.Dos LIVA y
31.2 LFIVA). No obstante, por excepcion, cabe considerar una filial
como establecimiento permanente cuando esté controlada en su
integridad por la matriz de la que es totalmente dependiente,
desenvolviéndose como un simple auxiliar. En tales situaciones ha
de prevalecer la realidad econédmica subyacente sobre la
independencia juridica.




En base a lo anterior, para dilucidar la cuestién central del presente
debate, el TS, teniendo en cuenta la estructura en Espafia del Grupo y
su forma de actuar a través de tres entidades, analiza los contratos
suscritos por la compafiia suiza y dos sociedades espanolas, filiales de la
primera, y concluye que ambas sociedades espafiolas, con personalidad
juridica independiente, no actan como meros agentes o representantes
de la companiia suiza en el mercado ibérico, careciendo en realidad de
existencia propia.

Si bien es cierto que las mencionadas filiales Unicamente trabajan para
la entidad suiza, una como fabricante exclusiva, en la forma de maquila,
y la otra como distribuidora y comercializadora, también exclusiva,
éstas no son simples mandatarias, autorizadas a contratar en nombre y
por cuenta de su mandante, quien asume los riesgos. Las dos se
califican en los contratos de "independientes" ("fabricante" e
"intermediaria"). Ademas, ambas compaiiias se obligan frente a su
matriz, asumen el riesgo de su actividad y, para alcanzar los objetivos
seflalados en los contratos firmados con la compafia suiza, entablan
relaciones con terceros en nombre propio, operaciones por las que,
como nadie ha discutido, actian en condicién de sujetos pasivos del
IVA, quedando sujetas al mencionado impuesto las prestaciones de
servicios que realizan para su principal.

Por lo tanto, no se dan aqui las condiciones que, conforme a la
jurisprudencia del TJUE, permitirian calificar a una sociedad filial como
establecimiento permanente de su matriz a efectos del IVA, pues
ninguna de las dos compaifiias filiales espafolas son simples auxiliares
de la entidad suiza, sino empresas filiales que respectivamente fabrican
y distribuyen en exclusiva para su matriz, pero que actuan en el
mercado con personalidad juridica propia, asumiendo los riesgos
inherentes a su actividad y contratando en su propio hombre con
terceros para cumplir sus compromisos con la "compafia madre".

En definitiva, el Alto Tribunal concluye que durante el ejercicio 2014 la
compafiia suiza no tenia un establecimiento permanente en Espafia a los
efectos del IVA, por lo que, de acuerdo con lo dispuesto en el articulo
33.10 del Convenio Econdmico, le corresponde a la Administracién del
Estado la exaccion y la devolucidon del IVA por ella generado.



Tribunal Supremo. Sala de lo Contencioso. Sentencia de 16 de
abril de 2018. N° recurso 181/2017.

Conflicto entre la Agencia Tributaria y la Diputacién Foral de Alava -
Puntos de conexion - érgano competente para efectuar las
devoluciones del IVA y para actuaciones de inspeccion, comprobacion e
investigacion.

Mediante la presente sentencia, el Tribunal Supremo (en adelante, TS o
Alto Tribunal) desestima el recurso contencioso-administrativo
interpuesto por la Diputacién Foral de Alava contra la resolucién dictada
por la Junta Arbitral del Concierto Econdmico con la Comunidad
Auténoma del Pais Vasco en el conflicto planteado por una entidad
frente a la Agencia Estatal de la Administracién Tributaria y la
Diputacion Foral de Alava.

La cuestion suscitada consistié en determinar si la resolucion dictada
por la Junta Arbitral es o0 no conforme a derecho, cuya finalidad era
obtener un pronunciamiento sobre los puntos de conexidn aplicables a
las operaciones realizadas por la entidad y, en consecuencia, qué
organo era el competente para efectuar las correspondientes
devoluciones del IVA solicitadas y, en su caso, en qué proporcion, asi
como qué érgano era competente para llevar a cabo cualquier actuacion
de inspeccidon, comprobacién e investigacion”.

Por su parte, las razones de la Diputacién Foral de Alava para recurrir la
decision de la Junta fueron que, por un lado, (i) el Concierto no contiene
pronunciamiento alguno sobre los sujetos no establecidos a efectos del
IVA y, subsidiariamente, (ii) que las entregas intracomunitarias de los
productos empaquetados y etiquetados en Alava por la entidad no
deben entenderse realizadas en Territorio Histérico de Alava.

El TS rechaza el primer motivo de impugnacion, sobre la base de que un
sujeto que opera en ambos territorios ha de tener necesariamente un
determinado domicilio, y dado que la entidad es no establecida y carece
de establecimiento permanente, ha de reputarse domiciliada en
territorio comun porque el domicilio de su representante estd en Madrid.



Por otro lado, respecto al segundo motivo de impugnacion, el TS aplica
la doctrina sentada al respecto en anteriores pronunciamientos y
concluye, coincidiendo con la solucién adoptada por la resolucién
recurrida, que la actividad desarrollada por la entidad en Alava (desde
donde se produce la entrega de las pilas alli empaquetadas y
etiquetadas) no puede calificarse como accesoria, irrelevante o tan
minima como para afirmar que no genera valor afiadido alguno a la
actividad productora y de comercializacion a la que dedica la entidad su
giro o trafico empresarial.

Consecuentemente, el Alto Tribunal falla en contra de la Diputacion
Foral de Alava y concluye que se considera ajustada a Derecho la
decisién de la Junta Arbitral que entendid realizadas en Territorio
Historico de Alava las entregas de bienes empaquetados y etiquetados
en Vitoria y, por ello, la Administracién foral era la competente para
devolver el IVA devengado en tales operaciones.



Tribunal Economico-Administrativo Central. Resolucion
6317/2014, de 21 de marzo de 2018.

Operaciones no sujetas — Art. 7.1° LIVA - Transmision de una unidad
econdmica auténoma.

La Sociedad X adquirié dos lotes del patrimonio empresarial de la
Sociedad Y que estaba en concurso de acreedores. El primer lote estaba
formado por un bien inmueble y el segundo lote por bienes muebles.

Por la adquisicion de dichos lotes, la Sociedad X soportdé unas cuotas de
IVA. En una comprobacién posterior, la Inspeccion de tributos consideré
que las cuotas de IVA soportado eran improcedentes porque la
operacién debia considerarse no sujeta al entender que se habia
transmitido una unidad econdmica auténoma.

La inspeccion, basa su postura, en base al Auto del Juzgado encargado
de dicho concurso donde establecia que los lotes constituian “/a venta
de la Unidad Productiva en su conjunto que se hard como un cuerpo
cierto y en el estado en que se encuentre, sin que se genere
responsabilidad...”. Asimismo, considera que el hecho de que no se
hayan transmitido trabajadores no desvirtua la calificacién de que lo
transmitido es una unidad econdmica auténoma.

El TEAC en respuesta a la controversia presentada, menciona la
sentencia del TJUE de 27 de noviembre de 2003, C-497/01 de la cual
extrae las siguientes conclusiones:

a) Para determinar el alcance de la no sujecidn al impuesto
establecida en el articulo 7.1°, debe tenerse en cuenta la finalidad
por la que se establecié dicha norma.

b) Que dicha finalizad no es otra que facilitar las operaciones que
constituyan una transmision de empresas (y por tanto que fuera
susceptible de constituir esa unidad econdmica auténoma, siempre
en quien transmite o entrega ese conjunto).

Sostiene el TEAC que la sociedad transmitente (Sociedad Y) llevaba dos
anos inactiva en el momento en que se produjo dicha transmisién.
Ademas, establece que el término “unidad productiva” no puede
equipararse a una unidad econdmica auténoma a efectos de IVA.
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Por ultimo, establece el TEAC que, para aplicar el supuesto de no
sujecion establecido en la Ley del IVA, no basta con que los elementos
que se transmitan, permitan en un futuro desarrollar una actividad
econdmica autdonoma, sino que “debe posibilitar el ejercicio de alguna
actividad cuando se produce la transmisiéon”.

En base a todo lo anterior el TEAC entiende que la transmisién de los
elementos patrimoniales, no constituye un supuesto de no sujecién pues
no se ha transmitido ninguna organizacion empresarial capaz de
funcionar de manera autonoma. En fecha 7 de enero de 2013 se
notifican a la entidad sendos requerimientos en relaciéon con cada uno
de los ejercicios, solicitando la aportacién de determinada
documentacién.

Tribunal Econémico-Administrativo Central. Resolucion
4768/2015, de 19 de abril de 2018

Anélisis de la naturaleza de las cantidades que se pagan a los
contratistas de obras publicas en casos de fuerza mayor - Consideracion
de contraprestacion o indemnizacién no sujeta.

La entidad recurrente, sociedad estatal, adjudicé a una compafia la
ejecucion de una obra publica. Una vez comenzaron, como resultado de
las lluvias continuadas sufridas durante un periodo de tiempo, la obra
sufrid danos severos que requerian reparacion. La sociedad estatal
aboné a la compaiiia, en concepto de indemnizacién, una cantidad y
considera que la indemnizacion constituye un resarcimiento de danos y
perjuicios, y no una contraprestacién de las operaciones gravadas. Por
el contario, la compafiia entiende que la cantidad cobrada por la
reparacion de los dafios causados por las inundaciones tiene la
consideracion de una prestacidn de servicios sujeta al IVA.

El TEAC considera que, para entrar a resolver la cuestion planteada, es
necesario analizar varios preceptos que regulan el Real Decreto
Legislativo 2/2000, de 16 de junio, por el que se aprueba la Ley de
Contratos de las Administraciones Publicas. En particular, se citan los
articulos 101, 143 y 144 para tratar de determinar qué se entiende por
fuerza mayor y las obligaciones del contratista.

Todo ello porque el contratista es responsable de la obra hasta que
finaliza, siendo de su cuenta el riesgo y ventura de la obra, salvo en los
supuestos de fuerza mayor.
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Ateniendo a las circunstancias del presente caso, el TEAC entiende que
las operaciones de reparacion se han hecho a favor de la compaiiia y no
de la sociedad estatal ya que se han hecho para reparar las maquinas
de la primera y poder continuar con el trabajo que habia sido
contratado. A mayor abundamiento, |la sociedad estatal no va a recibir
una obra mejor que la contratada sino la misma.

En virtud de lo anterior, considera el Tribunal que el pago de la
indemnizacién tiene como propdsito compensar a la compaiiia por un
suceso imprevisible e inevitable que se asemeja a un seguro ya que
supone la entrega de unas cantidades, por la pérdida de un bien, por lo
que el pago tiene caracter indemnizatorio de danos y perjuicios, no
debiendo repercutir IVA la compaiia.

Tribunal Economico-Administrativo Central. Resolucion
2198/2016, de 19 de abril de 2018.

Devengo en los cobros anticipados. — Subrogacion en la deuda
hipotecaria sin efectos liberatorios del deudor primitivo al no existir
consentimiento expreso o tacito por parte del acreedor.

En la presente Resolucién, el TEAC se pronuncia en relacién con la
existencia o no de un devengo del Impuesto por cobro anticipado en un
supuesto de asuncién de deuda via subrogacién en crédito hipotecario.

En concreto, la entidad recurrente entiende la existencia de un cobro
anticipado y, en consecuencia, el devengo del correspondiente IVA, en
un supuesto en el que se realiza un pago parcial para la adquisicidon de
unas viviendas a través de una subrogacién de la posicion deudora de
un crédito con garantia hipotecaria mediante escritura publica en el que,
en el momento del acuerdo, no se encontraban presentes ni el acreedor
(entidad financiera) ni el propietario del inmueble.

En el supuesto planteado, el TEAC entiende que el devengo del IVA en
atencién a un cobro anticipado es un mecanismo especial que
Unicamente puede aplicarse si se dan los requisitos que se establecen a
tal efecto. Considera que no se cumplen dichos requisitos y, en
consecuencia, no existe devengo del IVA, en la medida en que el acto
de subrogacion en el préstamo hipotecario se ha llevado a cabo de
manera unilateral, sin intervencién del acreedor (entidad bancaria) y, en
consecuencia, sin que el deudor primitivo quedara liberado de su
obligacion.
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En concreto, el TEAC considera que:

"En el caso analizado, la asuncidon de deuda produce efectos
obligacionales entre los deudores -el deudor primitivo y el nuevo
deudor-, pero estos no son los propios de la asuncion de la obligacion
en el sentido de subrogacidn, en tanto no ha participado el acreedor. En
definitiva, el deudor primitivo como consecuencia de la no concurrencia
de los requisitos o condiciones que determinen la existencia de una
subrogacidn -con consentimiento expreso o tacito del acreedor- no
queda liberado de su deuda, mantiene la misma frente al acreedor, y el
contrato firmado entre los deudores, al no tener efectos liberatorios del
deudor primitivo frente al acreedor, no supone que estemos ante la
desaparicion en el ambito del deudor primitivo de sus obligaciones
frente al acreedor. Asi, al mantener estas obligaciones no puede hacer
desaparecer contablemente la deuda que tiene frente al acreedor, sin
perjuicio de la aparicion de otros asientos contables que reflejen la
situacion en relacion con los nuevos deudores. Esto es, consideramos
que la inexistencia de las condiciones que dan lugar a la subrogacion,
con consentimiento expreso o tacito del acreedor, supone que
concluyamos que no puede decirse, en los términos que recoge el art.
75.Dos de la ley 37/1992 (Ley IVA), en relacion con el art. 65 de la
Directiva 2006/112/CE del Consejo (Sistema Comun del IVA), que
existe cobro del precio, en tanto que la interpretacién restrictiva que
merece la aplicacion de la regla especial de devengo de los pagos
anticipados exige, al igual que el cobro monetario, la liberacion total o
parcial del precio o contraprestacion a abonar por el destinatario de la
operacion al sujeto pasivo. Por tanto, cuando existe una asuncion de
deuda anterior al momento de la realizacion del hecho imponible, sin
que tenga efectos liberatorios para el deudor primitivo no hay cobro vy,
por tanto, no resulta de aplicacion la regla de los pagos anticipados”.

Direccion General de Tributos. Contestacion n° V0602-18, de 6
de marzo de 2018.

Sujecion al IVA de una indemnizacion derivada de la ejecucion de
sentencia judicial. Modificacion de la base imponible por resolucion
judicial.

En la presente contestacién, la DGT se ha pronunciado sobre la sujecién
al IVA de la compensacion econdmica descrita en el siguiente supuesto
de hecho:
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El Ayuntamiento consultante adjudicé a una entidad mercantil una
concesion administrativa para la gestion integral de los servicios del
agua, saneamiento y alcantarillado de un determinado municipio a
cambio de una contraprestacion compuesta por los importes abonados
por los usuarios segun las tarifas aprobadas por dicho Ayuntamiento.
Como consecuencia del recurso contencioso administrativo interpuesto
por la entidad adjudicataria contra el consultante, este ha resultado
condenado a revisar las tarifas del contrato contemplando las
variaciones del IPC, tal y como prevén las clausulas contractuales, asi
como a abonar el importe que resulte de la diferencia entre el resultante
tedrico de la recaudacion con las nuevas tarifas desde el 1 de enero de
2014 hasta su fijacion después de la sentencia y lo efectivamente
recaudado desde el 1 de enero de 2014 hasta la fijacion de las nuevas
tarifas, con los correspondientes intereses de demora.

La DGT, en base al criterio mantenido por el TJUE, determina que, en el
supuesto objeto de consulta, las cantidades satisfechas por el
Ayuntamiento consultante en concepto de indemnizacién derivadas de la
ejecucion de la sentencia judicial, se deben incluir en la base imponible
del IVA dado que, por su naturaleza y funcién, constituyen la
contraprestacion de una prestacién de servicios constituida por la
gestion integral de los servicios del agua, saneamiento y alcantarillado.

Ademas, al existir una alteracion del precio como resultado de una
sentencia judicial, conforme al articulo 80. Dos de la Ley del IVA,
establece la DGT que existe la obligacidn de rectificar las cuotas
repercutidas. Ademas, en funcion del articulo 89 de la Ley del IVA, tiene
un plazo de cuatro afios para rectificar las cuotas devengadas desde el
momento en que se dictd la sentencia condenatoria.

Serq, por tanto, la entidad adjudicataria quien debera modificar la base
imponible de la operacion consistente en la gestion integral de los
servicios del agua, saneamiento y alcantarillado, asi como la cuota
impositiva repercutida en la forma sefialada en el citado articulo 89,
mediante la expedicion de una factura rectificativa que redna los datos y
requisitos regulados en articulo 15 del Reglamento de facturacion.

Direccion General de Tributos. Contestacion n° V0604-18, de 6
de marzo de 2018.

Sujecidn al IVA en la entrega de terrenos urbanizados a la entidad
consultante.

En la presente contestacién, la DGT se ha pronunciado sobre el
siguiente supuesto de hecho:
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La entidad consultante, sociedad mercantil dedicada a la construccion,
presta servicios a una junta de compensacion. En pago de tales
servicios, la consultante va a recibir de dicha junta de compensacion la
entrega de terrenos urbanizados.

En primer lugar, recuerda este Centro Directivo que, de conformidad
con su propia doctrina, cuando una junta de compensacion actia como
fiduciaria de sus miembros implica la realizacidon de las obras de
urbanizacién por ésta en nombre propio, pero por cuenta de sus
miembros. Asi, la junta, en la medida en que ordena factores de
produccion materiales o humanos, adquiere la condicién de empresario
o profesional conforme al concepto general estipulado en la Ley del IVA.

Por otro lado, y de la informacién contenida en el escrito de consulta
presentado por la consultante, parece deducirse que la junta de
compensacién es titular de unos terrenos que se ha reservado para
proceder a su venta aplicando el producto de dicha venta al pago de los
gastos de urbanizacién. Asi, y también de conformidad con la doctrina
de este Centro Directivo, en tal caso, tendrian lugar dos operaciones a
los efectos del IVA: una entrega de los propietarios de los terrenos que
los ceden a junta de compensacidén en pago de parte de los costes de
urbanizacién y, otra operacion de entrega de bienes de la junta de
compensacion a terceros.

De conformidad con lo anterior, concluir que, de estar ante un supuesto
como el descrito anteriormente, lo que tiene lugar es una entrega de
bienes, en este caso terrenos, de la junta de compensacién a la entidad
consultante, en pago de los servicios prestados por esta ultima, entrega
gue en principio estara sujeta al IVA, sin perjuicio de la posible
aplicacion del supuesto de exencién contemplado en el articulo 20.Uno,
20° de la Ley del IVA. En particular, en el caso que aqui nos ocupa, los
terrenos que van a entregarse a la entidad consultante se encuentran
urbanizados, por lo que, de darse esta circunstancia, su entrega estara
sujeta y no exenta del IVA.

Por ultimo, y en relacion con el sujeto pasivo de las entregas de terrenos
sujetas al IVA, y de conformidad con el articulo 84. Uno.2° e) de la
normativa antes citada, el sujeto pasivo de la entrega a la entidad
consultante de terrenos urbanizados por la junta de compensacion sera
la propia junta de compensacién transmitente, quien tendra que
repercutir a la entidad consultante la cuota correspondiente aplicando el
tipo general del 21%.
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Direccion General de Tributos. Contestacion n° V0609-18, de 7
de marzo de 2018.

Sujecion o no al IVA de indemnizacion que no constituye
contraprestacion, o bien de contraprestacion por la renuncia a derechos
arrendaticios.

En la presente contestacion, la DGT se ha pronunciado sobre el
siguiente supuesto de hecho:

La sociedad consultante tenia suscrito un contrato de arrendamiento de
un local destinado a su actividad econémica. Dicho contrato incluia una
clausula por la que la resolucién anticipada del mismo daria lugar a una
indemnizacién, consistente en el pago de una cantidad equivalente a la
media de facturacion de las ultimas doce mensualidades, multiplicada
por seis. Transcurridos once meses del arrendamiento, el arrendador ha
procedido a la venta del edificio, dando lugar a la resolucion del contrato
y a la aplicacién de la mencionada clausula.

La DGT comienza el analisis sefialando que, del articulo 78.Uno.3° de la
Ley del IVA, referente a las cantidades que no se incluyen en la base
imponible, se deduce que la consideracién como indemnizacion de las
cantidades abonadas depende, de forma esencial, de que la consultante
no reciba a cambio ningun servicio o entrega de bienes, es decir, que la
finalidad de su pago sea resarcir un dafio o perjuicio ocasionado, en
este caso, como consecuencia de la extincién de la relaciéon contractual
de forma anticipada al cumplimiento del plazo inicialmente fijado.

De acuerdo al supuesto de hecho descrito, dado que la indemnizacién
percibida por el arrendatario constituye la contraprestacion o
compensacién de una prestacion de servicios sujeta al IVA, consistente
en la restitucion de la posesidon del inmueble a su propietario, el articulo
78. Uno.3° no seria de aplicacidon. Por tanto, la renuncia a sus derechos
por parte del arrendatario del local de negocios objeto de consulta, cuya
contraprestacion consiste en la indemnizacién a satisfacer por el
arrendador, quedaria sujeta y no exenta, siendo el arrendatario el
prestador de dicho servicio y el sujeto pasivo de la operacién.

Por ultimo, se hace hincapié en la diferencia que supondria un supuesto
en el cual, ante la resolucién de un contrato de arrendamiento, el
arrendatario quedase obligado al pago de una determinada cantidad al
arrendador, en concepto de indemnizacién.

Asi pues, la doctrina del TJUE, determina que, para su inclusién en la
base imponible, la Sexta Directiva habra de analizarse teniendo en
cuenta la naturaleza del compromiso asumido y este compromiso
deberd suponer un consumo.

-16 -



Direccion General de Tributos. Contestacion n° V0656-18, de 13
de marzo de 2018.

Exencion del articulo 20. Uno.18° de la Ley 37/1992 - Comercializacion
de productos financieros.

En la presente contestacion, la DGT se ha pronunciado sobre el
siguiente supuesto de hecho:

La entidad consultante una entidad dedicada a la comercializacion de
productos financieros, en particular, tarjetas de crédito, asi como
préstamos y créditos.

Comienza la DGT exponiendo que la mediacidn que hace referencia la
letra m) del articulo 20.Uno.18° de la Ley del IVA implica la existencia
de un tercero que tiene por funcién aproximar a las partes para la
futura celebracion de un contrato. Las partes deben conocer la
existencia del mediador, asi como la misién que tiene encomendada. El
mero suministro de informacion y la simple recepcién de solicitudes no
suponen, por si mismos, la realizacion de un servicio de mediacién del
articulo 20.Uno.18.m).

Segun la DGT, resulta claro que la mera atencién de llamadas
telefonicas, la tramitacién de los impresos y el reenvio de los mismos a
la entidad, previa comprobacién de su exactitud, no puede calificarse
como mediacion o negociacion a efectos del Impuesto. Es por ello
necesario un elemento activo adicional que permita calificar esa
actividad como de mediacidn a efectos del IVA.

De acuerdo con la jurisprudencia del TJUE, cuando se aconseja a un
cliente sobre un producto financiero concreto una vez analizada su
situacion patrimonial, estaremos ante la prestacidon de un servicio que
puede calificarse como mediacion teniendo en cuenta que el hecho de
que las clausulas hayan sido previamente fijadas por la entidad
financiera no supone, automaticamente, que dicho servicio no pueda
considerarse como mediacion.

En cuanto al posible acceso a la contratacién de un producto financiero
a través de Internet, seguln lo dispuesto en la contestacidon vinculante
V0315-18 de 8 de febrero de 2018, la aportacion de la informacién
relativa a uno o varios contratos financieros de acuerdo con los criterios
elegidos por los clientes a través de un sitio web o de otros medios, y la
elaboracion de una clasificacion de productos financieros, incluidos
precios y comparaciones de productos, o un descuento sobre el precio o
tipo de interés de un contrato financiero, sera considerado mediacion,
siempre y cuando el cliente pueda celebrar el contrato directa o
indirectamente al final del proceso en el propio sitio web o medio
empleado. En este supuesto se entenderia que existiria un elemento
adicional al suministro de informacion en la medida en que la misma
pagina permite la conclusion del contrato.
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En virtud de lo expuesto, concluye la DGT que cuando la actuacion de la
consultante determine que participa activamente en el proceso de
mediacién desde el momento introductorio a través del contacto
presencial con el potencial cliente, en la fase intermedia realizando un
analisis de la idoneidad del producto en funcion del perfil de cliente,
asesorando al cliente sobre el producto y seleccionando las solicitudes
para que estas se adapten a la naturaleza del producto ofertado y al
perfil requerido del contratante, para finalizar con el envio del
formulario de contratacién a la entidad financiera, puede concluirse que
la labor desarrollada iria mas alld de un mero suministro de informacién
y por ello la prestacidn de tales servicios deberia quedar sujeta y exenta
del Impuesto.

En otro caso, si Unicamente desarrolla una labor de suministro de
informacion, sin prestar asesoramiento, ni intervencién en la
formalizacidn de los contratos, quedara sujeta y no exenta del IVA y ello
con independencia del hecho de que no todas las solicitudes sean
enviadas a la entidad financiera.

Direccion General de Tributos. Contestacion n° V0662-18, de 13
de marzo de 2018.

Devengo del IVA en una prestacion de servicios. Fijacion provisional de
la base imponible.

En la presente contestacién, la DGT se ha pronunciado sobre el devengo
del IVA en el siguiente supuesto de hecho:

La entidad mercantil consultante va a adquirir los derechos mineros
para la explotacion de una cantera, fijandose, para dicha compraventa,
un precio aplazado y fraccionado mensualmente durante quince anos,
pactandose dos formas de pago: una cuantia fija minima a pagar
mensualmente o un importe variable, también mensual, referenciado al
volumen de extraccion en cantera del nuevo propietario, cuando este
ultimo sea mayor.

En relacién con la tributacién que, a efectos del IVA, aplicaria a la
transmisidon de derechos mineros, la DGT se ha pronunciado con
anterioridad en la consulta vinculante V1645-08.

De acuerdo con el criterio de dicha consulta, la transmision de derechos
mineros a que se refiere el escrito de consulta, de resultar sujeta al IVA,
se devengara en el momento en que se formalice la compraventa
siempre que cuente con la oportuna autorizacién administrativa.
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En caso contrario, como parece suceder, el devengo de la transmision
tendra lugar en el momento de la obtencidn de la preceptiva
autorizacién administrativa, sin perjuicio del devengo o devengos que
puedan tener lugar con anterioridad a ese momento de existir pagos a
cuenta conforme a lo sefalado en el apartado dos del articulo 75 de la
ley del IVA.

Por otro lado, en relacion con la cuantificacion del IVA y, en particular,
con el célculo de la base imponible, conforme al articulo 78 de la Ley del
IVA, la DGT establece que, de tener lugar el devengo del IVA conforme
a lo senalado en el articulo 75.Dos de la Ley del IVA, es decir, por
pagos efectuados con anterioridad a la obtencidn de la correspondiente
autorizacién administrativa, la base imponible respecto de cada uno de
dichos devengos vendria dada por el importe efectivamente pagado.

No obstante, una vez obtenida la autorizacion administrativa, dado que
en el caso objeto de consulta el importe de la contraprestacion no puede
ser fijado con certeza en el momento del devengo de la transmision, el
articulo 80. Seis de la citada Ley establece la fijacion provisional de la
base imponible, permitiéndose su modificacidn posterior en la forma
prevista por el articulo 89 de dicha Ley.

En virtud de lo anterior, en el presente caso, la base imponible
provisional a tener en cuenta en el momento del devengo de la
operaciéon de transmision de derechos mineros deberia ser el importe
total de la contraprestacién conocida en ese momento, descontados los
pagos a cuenta realizados por los que el Impuesto ya se ha devengado.

Direccion General de Tributos. Contestacion n° V0664-18, de 13
de marzo de 2018.

Aplicacion de la regla de inversidon del sujeto pasivo del art.84.Uno.2°.e)
tercer guion de la Ley 37/1992 a la transmision objeto de consulta.

En la presente contestacion, la DGT se ha pronunciado sobre el
siguiente supuesto de hecho:

La Junta de Compensacion consultante plantea la tributacion en el
Impuesto sobre el Valor Afadido de la transmision de terrenos en curso
de urbanizacidn, considerando que en el momento de la compraventa
existen gastos de urbanizacion que, habiéndose devengado y resultando
exigibles por la consultante, no han sido pagados por el transmitente,
diferenciando si dicha transmisidn se efectua durante la vigencia de la
afeccion real o con posterioridad a dicha vigencia.
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Partiendo de la base de que la transmision de terrenos objeto de
consulta es una operacion sujeta al IVA, a la que no resulta de
aplicacion, por hallarse lo mismos en curso de urbanizacion, la exencion
establecida en el articulo 20.Uno.20 de la Ley del IVA, analiza la DGT la
posibilidad de que si que pudiera resultar de aplicacion la regla de
inversion del sujeto pasivo del IVA en lo que se refiere a aquellas
"entregas efectuadas en ejecucion de la garantia constituida sobre los
bienes inmuebles, entendiéndose, asimismo, que se ejecuta la garantia
cuando se transmite el inmueble a cambio de la extincién total o parcial
de la deuda garantizada o de la obligacién de extinguir la referida deuda
por el adquirente”, establecida en el articulo 84.Uno.29°.e) tercer guion
de la Ley del IVA.

En este sentido, y de conformidad con las disposiciones incluidas en i) el
Real Decreto Legislativo 7/2015, de 30 de octubre, por el que se
aprueba el texto refundido de la Ley de Suelo y Rehabilitaciéon Urbana,
i) del Real Decreto 3288/1978, de 25 de agosto, por el que se aprueba
el Reglamento de Gestion Urbanistica para el desarrollo y aplicacién de
la Ley sobre Régimen del Suelo y Ordenacién Urbana, vy iii) de la
doctrina emanada del Tribunal Supremo a estos efectos, cabe concluir,
en primer lugar, que las obligaciones derivadas de los planes de
ordenacién urbanistica, concretamente las derivadas de la urbanizacion
de la unidad de actuacién, son obligaciones de caracter real que dan
una preferencia de cobro sobre el bien afectado, por encima de
cualquier otro derecho inscrito con anterioridad, por lo que cabria
considerarla como una hipoteca legal tacita, cuya constancia en el
Registro de la Propiedad, ya sea mediante una inscripcidn de los planes
de equidistribucion, o mediante anotaciones marginales, y aunque no
haya sido inscrita como tal hipoteca, da derecho a exigir a que se
convierta de forma expresa con tal caracter.

Teniendo en cuenta lo anterior, y en lo que respecta a la aplicabilidad
del supuesto de inversion del sujeto pasivo de referencia, segun criterio
reiterado de este Centro Directivo, cabe concluir que a la transmisién de
terrenos afectos al pago de las cargas de urbanizacion le resultara de
aplicacion dicho supuesto, siempre que no estemos ante el caso
particular previsto en el guion segundo de la letra e) del referido
articulo.

Sin embargo, habra que tener en cuenta lo dispuesto en el articulo 20
del Real Decreto 1093/1997, de 4 de julio, por el que se aprueban las
normas complementarias al Reglamento para la ejecucion de la Ley
Hipotecaria sobre Inscripcion en el Registro de la Propiedad de Actos de
Naturaleza Urbanistica, en cuanto al plazo de caducidad de la afeccion
de las fincas al pago de los gastos de urbanizacion, el cual establece que
la afeccion caducara a los siete afios de su fecha, salvo si durante su
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vigencia se hubiera elevado a definitiva la cuenta provisional de
liquidacidn del proyecto de reparcelacion o compensacién, ya que dicha
caducidad tendra lugar por el transcurso de dos afios, a contar de la
fecha de la constatacion en el Registro de la Propiedad del saldo
definitivo, sin que, en ningln caso, pueda el plazo exceder de siete afios
desde la fecha originaria de la afeccién.

En virtud de lo anterior, concluye este Centro Directivo en cuanto al
caso objeto de consulta, lo siguiente:

- Le resultard de aplicacion el supuesto de inversion del sujeto
pasivo cuando al adquirente le corresponda su pago, en tanto los
gastos de urbanizacién a que se refiere el escrito de consulta se
hayan devengado y sean exigibles, esté vigente la afeccion
registral de las parcelas al cumplimiento de los deberes
urbanisticos, y siempre que no estemos ante el supuesto previsto
en el guion segundo de la letra e) del referido articulo de la Ley del
IVA.

- No resultara de aplicacion el supuesto de inversion del sujeto
pasivo a la transmision de terrenos afectos al pago de las cargas
de urbanizacién, cuando al adquirente le corresponda su pago, en
tanto los gastos de urbanizacién a que se refiere el escrito de
consulta se hayan devengado y sean exigibles, si no esta vigente la
afeccidn registral de las parcelas al cumplimiento de los deberes
urbanisticos por haber transcurrido el plazo de caducidad de 7 afios
previsto legalmente.

10. Direccion General de Tributos. Contestacion n° V0793-18, de 21
de marzo de 2018.

Suministro Inmediato de Informacion — Obligacion de llevanza de los
libros registros y posibilidad de simplificacion - Transporte aéreo
internacional de viajeros.

En la presente contestacién, la DGT se ha pronunciado sobre el
siguiente supuesto de hecho:

La sociedad consultante, establecida en Reino Unido, presta en nombre
propio servicios de transporte de pasajeros operando vuelos que tienen
como origen o destino aeropuertos situados en territorio de aplicacion
del Impuesto sobre el Valor Ahadido. La consultante dispone de tres
establecimientos permanentes en el TAI que no intervienen ni en la
venta de los billetes ni en la operacion de los vuelos.
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11.

En primer lugar, la DGT recuerda que de acuerdo con el articulo
70.Uno.2° de la Ley 37/1992 los servicios de transporte de pasajeros,
cualquiera que sea su destinatario, estara sujeto al Impuesto sobre el
Valor Afiadido espafol por la parte del trayecto que discurra por el
territorio de aplicacién del Impuesto a pesar de que puedan quedar
exentos de dicho Impuesto.

En segundo lugar, la DGT sefala que, entre las obligaciones de los
sujetos pasivos, esta la de expedir y entregar factura de todas sus
operaciones, y que no existe excepcidon a la obligacidn de emitir factura
por las operaciones de transporte internacional de viajeros.

En virtud de lo anterior, la DGT concluye que, de acuerdo con la
normativa vigente, la consultante debe de remitir los registros de
facturacion de facturas expedidas y recibidas a través del nuevo
Suministro Inmediato de Informacién (SII) al coincidir su periodo de
liguidacion con el mes natural.

Por lo que se refiere a la posibilidad de agrupar la facturacion emitida en
un solo asiento registro, la DGT recuerda que el articulo 63.4 del
Reglamento del IVA fue modificado por el Decreto 1075/2017, de 29 de
diciembre, para precisar que se puede sustituir la anotacion
individualizada de las facturas por asientos resimenes de facturas
expedidas en la misma fecha o dia, siempre que se cumplan el resto de
los requisitos establecidos en dicho Reglamento.

Direccion General de Tributos. Contestacion n°® V0794-18, de 21
de marzo de 2018.

Suministro Inmediato de Informacion — Obligacion de llevanza de los
libros registros - Instituciones de Inversion Colectiva.

La consultante, asociacion que agrupa a Instituciones de Inversion
Colectiva y Fondos de Pensiones, pregunta a la DGT si los Fondos de
Pensiones, las Instituciones de Inversién colectiva de caracter financiero
y las entidades gestoras de los Fondos de Pensiones tienen la obligacién
de llevar los libros registros del IVA a través de la Sede Electronica de la
Agencia Estatal de Administracidn Tributaria, mediante el SII.

En primer lugar, la DGT recuerda que, en su contestacién vinculante de
26 de febrero de 2007, numero V0373-07, sefald que, respecto de la
obligacidon de llevanza de los libros registro, en la medida en que el
sujeto pasivo no tenga la obligacion de expedir factura, no sera
necesaria la llevanza del Libro registro de facturas expedidas.
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12,

En cuanto al Libro Registro de facturas recibidas, la DGT entendid en
dicha contestacién que, dado que la actividad realizada estad exenta del
IVA, no habra derecho a deducir las cuotas soportadas en la adquisiciéon
de bienes y servicios para dicha actividad, por lo cual tampoco sera
necesaria la llevanza del citado Libro Registro.

No obstante, ese Centro Directivo pone de manifiesto que, en la
contestacién vinculante de 20 de junio de 2017, V1588-17 modificd el
criterio arriba mencionado, a raiz de la entrada en vigor de las
modificaciones introducidas por el Real Decreto 596/2016.

Asi, si serd necesaria la llevanza del libro registro de facturas recibidas,
con caracter general, por el empresario o profesional, con
independencia que la actividad realizada se encuentre totalmente
exenta del Impuesto y sin derecho a la deduccién de las cuotas
soportadas en la adquisicion de bienes y servicios para dicha actividad.
Por otro lado, si existe la obligacidon de expedir factura, aun en el caso
de efectuarse operaciones exentas del articulo 20.uno.18° de la Ley del
IVA, implicara igualmente la obligacidn de llevar el libro registro de
facturas expedidas.

Por lo tanto, en el caso en que el periodo de liquidacion de las entidades
consultantes coincida con el mes natural, la DGT concluye que la
llevanza de los libros registros debera realizarse a través de la Sede
electrénica de la AEAT.

Direccion General de Tributos. Contestacion n°® V0796-18, de 22
de marzo de 2018.

Modificacion de la base imponible - Procedimientos concursales -
Ampliacion mediante auto judicial del plazo legal de un mes para la
comunicacion de créditos - Computo del plazo de dos meses para la
modificacion de la base imponible.

La DGT analiza en esta contestacion el procedimiento para modificar la
base imponible de las facturas impagadas correspondientes a
prestaciones de servicios de asesoramiento cuyo devengo ha tenido
lugar con anterioridad a la fecha del auto de declaracién de concurso del
deudor.

En su analisis, la DGT recuerda la necesidad de cumplir con todos los
requisitos establecidos por los apartados Tres y Cuatro del articulo 80
de la Ley del IVA, asi como del articulo 24 del Reglamento del IVA, con
objeto de que la consultante pueda modificar la base imponible
correspondiente a una operacidon cuya contraprestacién ha resultado
impagada por el destinatario en situacién concursal.
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13.

De conformidad con el apartado Tres del articulo 80 de la Ley del IVA, la
modificacién no podra efectuarse después de transcurrido el plazo de
dos meses, contados a partir del fin del plazo maximo fijado en el
numero 5.0 del apartado 1 del articulo 21 de la Ley 22/2003, de 9 de
julio, Concursal (en adelante, “Ley Concursal”). Por su parte, el citado
articulo de la Ley Concursal establece que los acreedores deberan poner
en conocimiento de la Administracién concursal la existencia de sus
créditos, en el plazo de un mes a contar desde el dia siguiente a la
publicacion en el Boletin Oficial del Estado del auto de declaracién de
CoNncurso.

No obstante, lo anterior, en el caso objeto de consulta dicho plazo legal
de un mes para la comunicaciéon de créditos fue ampliado mediante auto
judicial, dadas las excepcionales circunstancias expuestas por la
Administracién concursal en su escrito de solicitud, asi como el
elevadisimo numero de acreedores.

En virtud de lo anterior, la DGT concluye que en el presente caso el
plazo de dos meses para la modificacién de la base imponible, en los
términos previstos en el apartado Tres del articulo 80 de la Ley del IVA,
se computa desde la finalizacidon del plazo establecido judicialmente
para la comunicacion de créditos a la Administracién concursal.

Direccion General de Tributos. Contestacion n° V0798-18, de 22
de marzo de 2018.

Prestaciones de servicios — Exenciones loterias y apuesta.

En la presente contestacion, la DGT se ha pronunciado sobre el
siguiente supuesto de hecho:

La entidad consultante presta servicios a una entidad publica encargada
de la organizacion de loterias de una Comunidad Auténoma consistentes
en la ejecucion de las prestaciones para el desarrollo estratégico,
tecnoldgico, comercial y logistico de las loterias titularidad de dicha
Comunidad (desarrollos de estrategias, soporte tecnoldgico para la
comercializacidn, servicios de atencion telefdnica, etc.).

La DGT analiza la tributacion de la mencionada operacion a efectos del
IVA y, en particular, examina la posibilidad de aplicar la exencién
contenida en el articulo 20.Uno0.19° de la Ley 37/1992 en las siguientes
operaciones realizadas por la consultante:

- Desarrollos de estrategias en relacién con los juegos a
comercializar, con los canales de distribucion, con la difusidon de la
imagen de la loteria y con la publicidad de los juegos.
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14.

- Soporte tecnoldgico para la comercializacién de las loterias.
- Servicio de atencion telefdnica.

- Almacenaje vy logistica de distribucion.

- Suministro de billetes y material de juego.

- Soporte y asistencia administrativa.

A este respecto, la DGT recuerda que la exencidén no se extiende a los
servicios de gestién y demas operaciones de caracter accesorio o
complementario de las incluidas en el articulo mencionado
anteriormente que no constituyan el hecho imponible de los tributos
sobre el juego, con excepcion de los servicios de gestion del bingo.

Con base en determinada jurisprudencia del Tribunal de Justicia de la
Unidon Europea (i.e. entre otros, asuntos C-464/10, C 89/05, C- 58/09 y
C-253/07), la Subdireccion General de Impuestos sobre el Consumo
reitera que la exencién contemplada en el articulo 20.Uno.19° de la Ley
37/1992 solo debe aplicarse a las operaciones recogidas en tal precepto
entre las que no se encuentra la actividad de gestion de las loterias
exentas por estar expresamente excluidas de dicha exencion.

En virtud de lo anterior, en la medida en que la entidad consultante no
desarrolla una actividad de apuestas en el sentido sefialado por el
Tribunal de Justicia de la Union Europea sino de apoyo a la entidad
publica de la Comunidad Auténoma que tiene asumida la competencia
en materia de organizacion de dicha actividad exenta, no puede
aplicarse a los servicios prestados por aquella la exencion regulada en el
articulo 20.Uno.199 de la Ley 37/1992, estando tales servicios sujetos y
no exentos del Impuesto sobre el Valor Afladido.

Direccion General de Tributos. Contestacion n° V0828-18, de 26
de marzo de 2018.

Base imponible — Tasas

En la presente contestacion, la DGT se ha pronunciado sobre el
siguiente supuesto de hecho:

La consultante es una asociacion provincial de autoescuelas cuyos
asociados (autoescuelas) satisfacen ante la Direccion General de Trafico
determinadas tasas en nombre y por cuenta de sus clientes para la
obtencion de distintos permisos de conduccidn.

- 25 -



15.

Para facilitar su cumplimiento, las autoescuelas satisfacen las tasas a la
asociacion provincial en virtud de los convenios que estos ultimos han
celebrado con las Jefaturas Provinciales de Tréfico, y es la asociacion de
autoescuelas quien de forma telemaética realiza el pago de tasas a
Trafico y realiza la presentacion de alumnos a las distintas pruebas. El
modo de operar es igual que el realizado por los Colegios de gestores
administrativos.

De acuerdo con el articulo 78 de la Ley del IVA, la base imponible estara
constituida por el importe total de la contraprestacion de las
operaciones incluyéndose en el concepto cualquier crédito efectivo a
favor de quien realice la operacién gravada.

La DGT determina los requisitos que deben concurrir para que una
cantidad percibida tenga la consideracién de suplido:

- Sumas pagadas en nombre y por cuenta del cliente.

- El pago debe realizarse en atencién a un mandato expreso, verbal
o escrito, del propio cliente por cuya cuenta se actue.

- La justificacidn de la cuantia efectiva de dichos gastos se realizara
por los medios de prueba admisibles en Derecho.

- El mediador no podra proceder a la deduccidn del impuesto que
eventualmente hubiera gravado gastos pagados en nombre y por
cuenta del cliente.

En relacién con las tasas planteadas en esta consulta y en atencién a los
requisitos indicados en el parrafo anterior, se concluye que se cumplen
los requisitos establecidos a tal efecto. En consecuencia, estas tasas no
se deben incluir en la base imponible del Impuesto sobre el Valor
Afadido de las prestaciones de servicios que efectian a favor de los
mismos.

Direccion General de Tributos. Contestacion n° V0834-18, de 26
de marzo de 2018.

Entidad que actua como operador del mercado del sector eléctrico -
Calificacion de las operaciones cuando existan “precios negativos” y
requisitos facturacion.

La consultante es una entidad autorizada para desempefar las
funciones de operador del mercado del sector eléctrico.
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Entre las funciones de la consultante se encuentran: recibir las ofertas
de venta y de adquisicién de energia, realizar su casacion, determinar
los distintos precios de la energia resultante de las casaciones y
comunicarlos a los agentes implicados o liquidar y comunicar los pagos
y cobros que deban realizarse en virtud de los precios resultantes de las
casaciones.

Como consecuencia de la adaptacién de la normativa nacional a la
normativa de la Unidn Europea podran producirse “precios negativos” en
el mercado diario e intradiario.

La cuestion planteada por la consultante versa sobre la calificacion de
las compras/ventas de energia a precios negativos y el modo de
facturacion de estas operaciones.

Los “precios negativos” se justifican en el ambito del mercado de la
electricidad porque, en ocasiones, para los productores de energia es
mas rentable continuar con el suministro de energia, aunque no la
hayan vendido que parar la produccién. En estos casos, el proveedor de
energia eléctrica fija un precio cero por el suministro y, adicionalmente,
satisface una contraprestacién al adquirente de sus suministros de
energia eléctrica por asumir el suministro.

En primer lugar, la Direccién General de Tributos clarifica que, desde el
punto de vista del IVA, la consultante actlia en nombre propio respecto
de las operaciones de compra y venta. Es decir, que se entiende que,
por un lado, compra la energia a los proveedores y, por otro, la vende a
los empresarios o particulares.

Cuando la consultante actia como compradora, la Direccién General de
Tributos entiende que se producen las siguientes operaciones a efectos
del IVA:

1) Entregas de electricidad del proveedor a la consultante. Dichas
entregas se localizaran segun lo establecido en el articulo 68. Siete
de la Ley del IVA.

Sin perjuicio de que la contraprestacion pactada sea cero, el
proveedor debera emitir la correspondiente factura a la consultante.

2) Prestacién de servicios de la consultante al proveedor por asumir el
suministro. Esto es lo que la normativa comunitaria califica como
“precios negativos”.

Los citados servicios se localizaran segun la regla general aplicable a
los servicios prestados entre empresarios o profesionales, es decir,
en sede del destinatario.
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La consultante debera expedir la correspondiente factura al
proveedor por los servicios de retirada de energia.

Del mismo modo, cuando la consultante realice entregas de energia
eléctrica también se produciran dos operaciones:

1) Entrega de energia eléctrica cuya contraprestacidn sera cero.
Igual que en el caso anterior, la consultante debera expedir factura.

2) Prestacion de servicios que realiza el empresario que recibe el
suministro de energia a la consultante.

La contraprestacidon sera la cantidad abonada por la consultante como
precio negativo. En este caso, la operacion estara sujeta al impuesto ya
que la destinataria del servicio sera la entidad consultante, que esta
establecida en el TAIL. Asimismo, el empresario que recibe el suministro
de energia eléctrica deberd expedir la correspondiente factura a la
consultante.
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WTO rules that Russian anti-dumping duties on vans from Germany and
Italy are illegal

On 9 April 2018, the World Trade Organization’s (WTO) dispute settlement body
formally adopted a ruling that found that Russian anti-dumping duties that are
being levied against European light commercial vehicles (LCVs) are inconsistent
with global trade rules.

Background

Anti-dumping duties ranging from 23% to nearly 30% were introduced by the
Russian Federation under Decision No. 113 issued on 14 May 2013 by the College
of the Eurasian Economic Commission. Such anti-dumping duties targeted imports
from Germany, Italy, and Turkey of LCVs between 2.8 and 3.5 tonnes, with van-
type bodies and diesel engines with a cylinder capacity not exceeding 3,000 cm3,
designed for the transport of cargo of up to two tonnes, or for the combined
transport of cargo and passengers.

The EU triggered the dispute settlement process with the WTO based on impacted
imports from Germany and Italy. On 27 January 2017, the panel report found that
the Russian Federation acted inconsistently with WTO rules. On 22 March 2018, the
WTO Appellate Body dismissed Russia’s appeal and upheld the EU’s arguments in
the dispute.

Implications for EU exporters of LCVs

Before the measures were imposed, exports of LCVs from Germany and Italy to the
Eurasian Economic Union were worth approximately EUR 120 million according to
Eurostat, the European Commission’s Directorate in charge of computing external
trade statistics.

The European Union will expect Russia to comply with the panel report and
Appellate Body ruling by removing its anti-dumping duties on LCVs. However, since
the original measure is due to expire on 14 June 2018, it remains possible that
Russian trade authorities will simply let the measure expire.

Repayment of duties illegally collected is subject to annulment with retroactive
effect pursuant to Article 48 of the Treaty on the Eurasian Economic Union, which is
not an observed practice in Russia. For example, an appeal for annulment and
repayment of duties brought by a German manufacturer against Russia in 2014 did
not succeed. However, given the new circumstances of the WTO ruling, the legal
opportunity for new cases should not be overlooked.
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EU imports of e-bikes originating in China subject to Customs registration

On 3 May 2018, the European Commission published a regulation making imports
of electric bicycles originating in China subject to registration.

Registration has been requested by European e-bike manufacturers in the context
of the dual anti-dumping and anti-subsidy investigations initiated on 20 October
2017 and 21 December 2017 respectively.

Beginning on 4 May 2018, import transactions involving the product under
investigation must be registered with the competent customs authorities. At
present, there is no direct impact other than this administrative requirement.
However, depending on the outcome of the investigations, registration ultimately
could lead to the retroactive collection of anti-dumping duties on registered
imports.

Provisional anti-dumping and anti-subsidy measures are expected in July and
September 2018, respectively.

The allegations of the complainant requesting the imposition of anti-dumping
measures estimate that dumping margins on e-bikes will range from 193% to
430%, although it is not yet possible to estimate the amount of subsidization.

Americas

VAT tax base for goods imported from free trade zones

On the basis of article 112 of Decree 2147/2016 and other tax and customs
dispositions, the tax authorities released an official opinion whereby it is established
that the VAT tax base for the import of goods from free trade zones does not
include foreign materials meeting the origin criteria under Free Trade Agreements
with Colombia.

Industry and commerce tax to be paid in municipality where subscriber
located

According to the Ministry of Finance and Public Credit, when cable, internet, and
fixed telephony services are provided, the industry and commerce tax (ICA) must be
paid in the municipality where the subscriber of the service is located, as per the
respective contract.

Likewise, for mobile internet and mobile telephony services, the subscriber’s main
domicile reported in the contract must be taken into account to determine the
municipality where the ICA must be paid.
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Asia Pacific

2018-19 federal Budget includes nhew GST measure on certain offshore
sales

The federal Budget for 2018-19 was announced on 8 May 2018, see Budget Paper
No. 2. The Budget contained a number of indirect tax changes, including a GST
change that will affect offshore entities selling Australian hotel accommodation
online.

GST for offshore providers of online hotel bookings

From 1 July 2019, offshore businesses selling hotel accommodation in Australia will
be required to calculate their GST turnover in the same way as Australian-based
suppliers. Currently, offshore sellers of Australian hotel accommodation are exempt
from including those sales in their GST turnover, with the result that they may not
be required to register for and charge GST on their mark-up over the wholesale
price of the accommodation.

The measure will apply to sales made on or after 1 July 2019. Sales occurring
before that date will not be affected even if the booking is for accommodation on or
after 1 July 2018.

Further details about the practical application of the measure, including in
circumstances where more than one platform/seller is involved in a sale of
accommodation, are awaited. Draft legislation is likely to be released for
consultation later in 2018.

Removal of the exemption is in response to the increasing trend for Australian and
foreign consumers to book Australian hotel accommodation through online booking
services based offshore. This measure is intended to ensure the same GST
treatment of Australian hotel accommodation, regardless of whether the booking is
made via a domestic or offshore service.

Customs duty and GST change for imported tobacco

From 1 July 2019, entities importing tobacco and tobacco products (tobacco) will be
required to pay customs duty and GST at the time of importation. This is a change
to current arrangements, which permit imported tobacco to be stored in a licensed
warehouse, with duty and tax liabilities delayed until the tobacco is removed from
the warehouse and enters the Australian market. Transitional treatment is proposed
for tobacco held in a licensed warehouse on 1 July 2019, allowing eligible affected
entities to pay the liability on the warehoused stock within 12 months.

Also from 1 July 2019, a permit will be required to import tobacco into Australia.
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These measures are also being accompanied by substantial additional funding to
bolster detection of illegal domestic tobacco production and trading of tobacco on
the black market.

Duty free treatment for placebos and clinical trial kits

From 1 July 2018, imports of placebos and clinical trial kits will cease to be subject
to customs duty. Imported medicines are already duty free, so this change is
expected to simplify the importation of placebos and clinical trial kits by removing
the need to differentiate between them and medicines.

Alcohol excise measures

From 1 July 2019, the Alcohol Excise Refund Scheme cap will be increased to AUD
100,000 per financial year. The cap is currently set at AUD 30,000. The scheme
provides eligible domestic alcohol producers a refund of 60% of excise paid, up to
the cap.

From 1 July 2019, the concessional draught beer excise rates that are currently
applicable only to beer in kegs exceeding 48 liters will be extended to beer in kegs
of 8 liters or more. This change is expected to benefit craft beer brewers, putting
them on a more even footing with large brewers.

Additional benefit for Australian AEO-equivalents

Entities with ‘Australian Trusted Trader’ accreditation (i.e. effectively, Authorized
Economic Operators) can be given access to additional benefits in relation to
imports under Free Trade Agreements (FTAs). The Budget announced that trusted
traders will be given access to an additional benefit in the form of not being
required to produce country of origin documentation when claiming preferential
duty treatment under certain FTAs. Details about the commencement date for this
benefit, and the FTAs it will apply to, have yet to be announced.

Removal of luxury car tax for cars refurbished outside Australia

From 1 January 2019, luxury car tax (LCT) will no longer apply to cars being re-
imported into Australia after refurbishment overseas (i.e. where the car’s value
exceeds the relevant LCT threshold). The refurbishment of a car in Australia cannot
result in a LCT liability, and this measure is designed to remove the inconsistency in
tax treatment for cars sent overseas for refurbishment.

Extension of the Director Penalty Regime to cover indirect tax debts

As part of a package of measures to tackle illegal phoenix activity, the Government

will extend the Director Penalty Regime to GST, luxury car tax, and wine equalisation
tax in order to make directors personally liable for their company’s indirect tax debts.
This change will take effect when the implementing legislation receives Royal assent.
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Extension of the Indirect Tax Concession Scheme

Access to refunds of indirect tax, including GST, luxury car tax, fuel and alcohol
taxes, under the Indirect Tax Concession Scheme, has been granted or extended to
diplomatic and consular representations of Costa Rica, Cote d'Ivoire, Guatemala,
and Kazakhstan in Australia. The date of effect of these access changes has yet to
be announced.

Victoria announces new point of consumption wagering tax

On 14 May 2018, the Victorian Government announced that it will introduce an 8%
point of consumption wagering and betting tax (POC tax) from 1 January 2019.
Broadly, the POC tax will apply to operators, wherever located, deriving revenue
from wagering and betting activity by customers in Victoria. Operators will be
required to register for, report, and pay the POC tax once their actual or anticipated
net wagering revenue for the year ending 30 June exceeds the tax-free threshold.
The threshold for the financial year ending 30 June 2018 will be AUD 500,000, and
AUD 1 million for later financial years. Affected operators will be required to report
and pay the POC monthly.

Several other states also have taken steps towards introducing POC wagering
taxes:

e South Australia introduced a POC wagering tax (Betting Operations Tax) on 1
July 2017, at a rate of 15% with a AUD 150,000 tax-free threshold;

e Western Australia announced in the 2017-18 state Budget that it would
introduce a 15% POC wagering tax, with a target start date of 1 January 2019;

e Queensland appears likely to introduce a 15% POC wagering tax, pursuant to an
election campaign commitment made by the state Government in November
2017;

e New South Wales issued a discussion paper in March 2018, to facilitate
consultation on the merits of a POC wagering tax, as well as the design and
operational features of such a tax if it were to be introduced.

The introduction of POC wagering taxes will directly impact wagering and betting
operators with customers located in affected Australian states, regardless of
whether the operator is based in Australia or is based offshore. As these taxes are
state-based, multiple registration, reporting, and payment obligations could arise
with the introduction of each jurisdiction’s POC wagering tax.
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Abolition of GST

Malaysia’s recent general elections resulted in a change in the Federal Government.
Pakatan Harapan, the coalition forming the new Government, campaigned on a
comprehensive reform agenda which included replacement of Goods and Services
Tax (GST) with a Sales and Services Tax (SST).

On 17 May, the Government issued a humber of orders, the impact of which are
that with effect from 1 June 2018, all goods and services that were subject to GST
at 6% will now be subject to GST at the rate of 0%.

The change will remain in effect until further notice from the Ministry of Finance.

For transitional purposes, businesses must take into account section 66 and 67 of
the GST Act and the time when the change will take effect, i.e., 1 June 2018.

In summary, section 66 provides that GST will be charged at 6% on the higher of
the following amounts:

e Full or part payment received before the effective date; or

e The value of the supply of the goods or services supplied before the effective
date.

The value of the supply will be determined based on the extent to which the goods
are removed or made available, or the services performed.

The new 0% rate will be charged on the difference, if any, between the amounts
determined above and the total value of the supply.

In addition, for contracts that have been entered into but were not executed by 31
May 2018, section 67 of the GST Act allows the supplier to deduct from the agreed
GST inclusive price, the amount of GST due to the reduction in rate on 1 June
2018.

In view of the short time frame to the change of rate, it is critical that businesses
immediately focus on the following areas:

e Review status of on-going supplies and the applicable billing and payment
arrangements to ensure that GST is accounted for at the correct rate.

e Ensure that the GST 03 return captures standard rated supplies (at 0%),
exempt supplies, disregarded and other supplies correctly.

e As exempt supplies are still in place, mixed suppliers still need to undertake
partial exemption calculations for any input tax captured after 1 June 2018.

e Pricing strategies and considerations for post-1 June 2018, including price
displays, to reflect the Government’s stated intentions for the removal of GST.
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On 22 May 2018, the Royal Malaysian Customs Department (RMCD) issued an
updated FAQ on the transition from 6% to 0% of the standard rated supplies, see
FAQ Transitional 6% - 0%. (The FAQ issued on 17 May 2018 was cancelled.) The
FAQ covers several topics including tax invoices, GST returns, the interpretation of
section 66, and the impact of schemes.

It is expected that the effective removal of GST is a prelude to the introduction of
the new SST regime in the coming months. In addressing the transitional issues for
1 June 2018, it is also therefore important that business start looking ahead to
prepare for the impending SST.

Discussion Document released on GST on imported low value goods

Non-resident retailers selling to New Zealand consumers will be required to register
for and charge New Zealand GST.

Following the introduction of an offshore vendor registration for non-resident
suppliers of ‘remote’ services in 2016, it is now proposed to have a similar system
for suppliers of low value goods to consumers in New Zealand from 1 October 2019.
The new rules would apply to offshore suppliers that make supplies (or expect to
make supplies) of goods to New Zealand end consumers of NZD 60,000 or more in a
12-month period. Electronic marketplaces and re-deliverers will also have a
requirement to register and comply with the new rules.

Low value goods will be defined as imports with a customs value of NZD 400 or less
(excluding GST). Tariffs and cost recovery charges will no longer apply to supplies
covered by the new rules (alcohol and tobacco are excluded from these rules).

Under the current GST rules, all sales by non-residents of goods on which the total
amount of GST and duty is less than NZD 60 per shipment are not subject to GST at
the border and no GST is due on the sale. Due to varying rates of duty on goods,
there is no single value on which GST does not apply, in some cases it is under NZD
400, and in other cases only goods under around NZD 230 are not subject to GST
currently. The new rules will remove this distinction and simply focus on whether the
value of goods purchased is NZD 400 or less.

A Government Discussion Document has been issued calling for submissions on the
proposed rules, primarily focused on ensuring the proposals are workable and do
not cause excessive compliance costs, see GST on imported low-value goods
proposals launched. Submissions on the discussion document can be made until 29
June 2018.

How will a supplier know if a customer is a New Zealand consumer?

Suppliers will need to charge GST if the destination of the goods is a delivery
address in New Zealand.
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Offshore suppliers will not be required to return GST on supplies to New Zealand
GST registered businesses, nor will they be required to provide tax invoices. There
will be an optional rule allowing offshore suppliers to zero-rate supplies to New
Zealand GST registered businesses. This approach would allow any GST incurred by
the offshore supplier to be claimed back (for example costs of attending trade fairs
in New Zealand).

Offshore suppliers will be able to presume that a New Zealand resident customer is
not a GST registered business unless the customer has provided their GST
registration number, New Zealand Business Number, or otherwise notified the
supplier of their GST registered status.

If offshore suppliers are making supplies of types of goods that are typically
consumed only by businesses, it may be possible to seek agreement from the tax
authorities (Inland Revenue) that it can be presumed all customers are GST
registered businesses. This rule already exists for the existing remote services
rules.

Non-resident marketplaces

When certain conditions are satisfied, an operator of an online marketplace may be
required to register and return GST on supplies made through the marketplace,
instead of the underlying supplier.

It is proposed that a marketplace would be required to register when customers
would normally consider the marketplace to be the supplier, and this is reflected in
the contractual arrangements between the parties; for example, if the marketplace
authorizes the charge to the customer, authorizes delivery to the customer, or sets
any of the terms and conditions of the transaction.

Re-deliverers

Catering to the needs of New Zealand consumers who want to purchase from
retailers who will not ship to New Zealand, there are now a range of businesses
that create local delivery addresses and then ship the goods to New Zealand. There
are also personal shopping services available.

These businesses will be liable to register for GST and will need to collect the 15%
GST on the value of the goods as well as their services (regardless of whether this
includes international transport).

Customers using re-delivery services could be double taxed, with New Zealand GST
being added to a supply that may have also had a domestic sales tax applied due to
the local delivery address being supplied to the supplier.
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Supplies above NZD 400

Where the value of individual goods exceeds NZD 400, the current rules will
continue to apply, and rather than the supplier charging GST, GST (and any
applicable duty) will be collected at the New Zealand border, with the purchaser
unable to collect their goods until the tax is paid.

If multiple goods are purchased in one transaction, with the total transaction value
exceeding NZD 400, then GST should be charged on all individual goods costing less
than NZD 400. For example, if six items costing NZD 200 each are purchased (NZD
1200 total), GST of NZD 180 should be charged by the offshore supplier. The
purchaser will likely need to show evidence to New Zealand Customs that GST had
already been charged on the consignment.

Compliance requirements

Offshore suppliers required to register under these rules will be able to apply for a
simplified ‘pay-only’ registration basis, or alternatively may undertake a full
registration allowing them to claim back any New Zealand GST incurred in making
New Zealand sales.

Offshore suppliers who are already GST registered under the remote services rules
do not need to separately re-register for these new proposed rules.

GST returns will be due in quarterly instalments (March, June, September, and
December).

Key issues for suppliers

Suppliers who sell low value goods to consumers in New Zealand should start
thinking about how the new rules could impact their business.

A range of issues will need to be considered and addressed before the rules take
effect including:

e Can total sales be easily tracked by jurisdiction?

e Will the level of supplies to New Zealand end consumers exceed the registration
threshold?

e What type of supplier is the supplier and what specific rules will apply: actual
supplier, online marketplace operator, or re-delivery service?

e What modifications would be necessary to websites and/or business processes
to determine whether New Zealand GST should apply?

- Determining the delivery address of the customer
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- Determining whether a customer is an end consumer or a GST registered
business

- Determining the NZD value of the transaction

- Being able to remove any local sales tax and replacing it with 15% GST
- Including freight charges when calculating GST

- Dealing with returned or replaced goods for GST purposes

- Invoicing processes

e Based on the level of expected supplies, what reporting period and compliance
obligations will apply?

e Does the business wish to continue shipping to New Zealand or effectively
outsource the compliance to a marketplace or redelivery businesses?

EMEA

VAT update

In the Kingdom of Saudi Arabia ((KSA) and the United Arab Emirates (UAE), the
VAT system is now fully operational and most businesses have filed their first VAT
returns. However there have been no further firm announcements on the VAT
implementation plans of the other GCC Member States, although there have been a
few comments and press releases that suggest that those states are proceeding
through their internal processes. In Bahrain, the Finance Minister, Sheikh Ahmed
bin Mohammed al-Khalifa, stated that Bahrain would go ahead with the
implementation of VAT by the end of 2018. In Qatar, a newspaper announced that
VAT will be implemented by 1 January 2019. The Kuwaiti Parliament Budget
Committee has confirmed that the introduction of VAT will not take place until
2021. In Oman there have been no formal statements made on internal
preparations for the implementation of VAT for some time.

KSA - VAT

The KSA General Authority of Zakat and Taxes (GAZT) has published several
important guidelines on VAT in recent months:

e VAT recovery — Currently only available in Arabic, clarifies points on certain
input tax recovery issues including Arabic invoicing and import VAT.
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e Import and export guideline — Currently only available in Arabic, provides
guidance on the transitional treatment of goods and services imported between
GCC countries, goods supplied prior to customs clearance, how to complete the
customs declaration when goods are imported into KSA, and tax-exempt
imports, including zero-rated goods such as eligible medications and medical
equipment.

e Financial services sector industry guideline - Provides the treatment of financial
services and insurance including single supply and multiple supplies, VAT
recovery, application of VAT exemption, and place of supply rules.

e Digital economy - Published recently in English, clarifies pertinent definitions
(such as ‘digital economy’) and discusses various issues regarding electronic
services, including registration, place of residence of supplier and customer,
place of supply (covering use and enjoyment rules), importing goods in the
digital economy), and transitional rules applicable to the digital economy.

Further, GAZT has now linked direct and indirect tax compliance. In order to obtain
the zakat/tax certificate in a timely manner, zakat/taxpayers should ensure that
they are compliant with the VAT regulations and should have no pending direct or
indirect tax matters with the GAZT.

KSA - excise tax

GAZT has also released the excise tax guidelines, which cover topics such as
registration, payment, returns, refunds, and movement of goods. The publishing of
comprehensive guidelines suggests that the KSA tax authorities are now
comfortable with their understanding of the practicalities of excise tax compliance.
As such, the possibility of GAZT commencing more widespread audits has
increased.

UAE - VAT

In UAE, the temporary waiver granted by the Federal Tax Authority (FTA) on late
registration penalties came to an end on 30 April. From 1 May, any business that is
obliged to have become VAT registered but fails to do so at the correct time will be
liable to pay AED 20,000 for late registration and potential further penalties for
late payment of tax due, failure to submit tax returns, and even tax evasion.

The FTA has released several important guidelines on VAT in recent months:

e VAT refund for business visitors user guide - Provides guidance to
foreign businesses on how to claim VAT refunds in the UAE as per Article 67 of
the UAE VAT Executive Regulations. Each refund claim shall cover a period of 12
calendar months and the minimum amount to be claimed shall be AED 2,000.
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e Payment user guide - Provides a step-by-step procedure to businesses on how
to make payments of VAT and excise tax via e-Dirham or credit card and also
through a newly released method of payment called GIBAN which allows taxable
persons to make a direct fund transfer to the FTA through online banking
channels or a bank teller.

e VAT guide on director’s services — Provides some clarification on the VAT
treatment of director’s services including liability to register for VAT, place of
supply, the imposition of VAT, the recovery of input tax, and the treatment of
directors’ fees in special scenarios.

e Clarifications user guide - Discusses what clarifications are (ruling requests from
the FTA on specific VAT issues), including how to apply and who can submit a
clarification request. It should however be noted that the responses do not have
the force of ‘rulings’ as may be understood in other countries.

e VAT refund for building new residences by UAE nationals guide - Explains how
UAE nationals can claim a refund of VAT incurred on the construction of a new
residence for own use.

The FTA recently issued Cabinet Decision No. (55) of 2017 on charities that may
recover input tax. The Decision, which has retrospective effect from 1 January
2018, confirms that certain charities (as specified in an annex) will be able to
recover all the VAT input tax they incur, with the exception of tax excluded from
recovery by virtue of the UAE Executive Regulations on VAT and tax paid for goods
and services used for making exempt supplies.

The FTA released a statement clarifying the treatment on UAE transitional
contracts, see Federal Tax Authority Clarifies Liability for VAT in Active Contracts
Signed Prior to January 1, 2018. For contracts entered into prior to 2018 that state
that the consideration is exclusive of VAT, the supplier may be able to charge VAT
on top of the contract price, however if the contract states that it is inclusive of
VAT then the supplier will be unable to increase the cost to reflect the VAT. For
silent contracts, the transitional rules should have been observed (checking with
customer if they are registered for VAT and can recover that VAT, prior to 1
January 2018), and where the rules have not been observed and the registered
customer has not been contacted prior to the VAT implementation date, then the
contract value will have to be treated as VAT inclusive. Generally commercial
relationships play an important role in this regard and it has been observed that
the contracting parties may still agree to account for VAT in addition to the
contract value if they can reach an agreement as such between themselves.
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The FTA Board of Directors has formally approved the implementation of the
Tourists Refund Scheme, see Federal Tax Authority’s Board of Directors approves
Implementation Plan for Tourists Refund Scheme, which should enable tourists to
recover VAT charged to them in UAE. It is intended to include outlets and points of
sale across UAE within the refund system. However, there have been no details
published yet on when this scheme will come into force or how it will be operated in
the UAE.

UAE - excise tax

The FTA has announced the launch of a digital tax stamp system on tobacco
products, see Federal Tax Authority Launches Digital Tax Stamp System to Verify
Payment of Excise Tax on Tobacco Products. A digital stamp containing tax-related
data will be applied to the packaging of certain excisable goods to ensure excise tax
has been paid and to facilitate the monitoring and inspection of the goods by the
FTA. This system is expected to come into effect early 2019, initially for cigarettes
and then for all tobacco products.

Deloitte’s activities

Deloitte Middle East has been conducting a series of information sessions and round
table conferences across the GCC, bringing businesses together from specific sectors
(VAT return filing, the interaction of customs and VAT, financial services,
construction, etc.) to discuss the interpretation and application of VAT regulations
across these sectors and provide these businesses with a platform to discuss
pertinent VAT related issues that need further clarification from the FTA. Additional
round table events are also planned post the Ramadan and holiday season in the
UAE and wider GCC.

The doing business guide in Kuwait was also released by Deloitte Middle East
recently. The guide addresses the key tax considerations for doing business in
Kuwait, alongside key legal, economic and market drivers, which affect businesses
that are looking to invest in the country, or those who have been present there for
some time, but are looking to undertake a review of their tax exposures, which may
include remedial or long-term solutions.

Deloitte has recently published a report, VAT in Oman, to assist businesses on the
introduction of VAT in the country. The guide covers various aspects of the
forthcoming implementation including the most impacted industries, application of
the tax, and suggested pre-implementation actions.
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CJEU judgment on linear triangulation

In Firma Hans Buhler, the Court of Justice of the European Union has ruled that
companies with multiple VAT registrations may be able to use triangulation more
widely than previously thought.

The taxpayer (FHB) purchased goods from a supplier in Germany and resold them to
a customer in the Czech Republic. FHB was registered in Germany, but had also
registered for VAT in Austria, and used its Austrian VAT registration number (VRN) to
invoice its customer. The supplier was responsible for moving the goods to the Czech
Republic, and FHB applied the triangulation simplification.

The CJEU has ruled that, in this case, only the VAT identification number quoted in
relation to the intra-Community acquisition must be taken into account. The benefit
of triangulation cannot be denied to FHB in Austria just because it was also
registered in Germany. Once FHB decided to use its Austrian VRN, it had to be
consistent and ignore its own German VRN.

Government proposal on implementing the EU Voucher Directive

On 28 March 2018, the Government released the legislative proposal on
implementing the EU VAT Directive regarding the VAT treatment of vouchers into
the Finnish VAT Act.

According to the proposal, new articles including the definition of vouchers as well as
the distinction between a single-purpose voucher and a multi-purpose voucher will
be added to the VAT Act.

The legislative changes are to take effect as of 1 January 2019.

New SAC ruling regarding deductibility of VAT on costs related to sale of
immovable property

The Supreme Administrative Court (SAC) issued a ruling on 4 May 2018 (SAC
2018:68) regarding the deductibility of VAT included in costs related to the sale of
immovable property.

A Oy owned immovable property which it let out. The lease agreements were
subject to VAT, as A Oy has opted to tax with respect to the lease of these
premises. The company had entered into, first, a preliminary agreement and,
subsequently, a sales agreement, on the sale of this immovable property, according
to which it was obligated to cleanse the soil and demolish the existing buildings
prior to the sale.
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The question was whether A Oy was allowed to deduct the VAT included in the soil
cleansing and the demolishing costs.

The SAC stated that the circumstances in which the costs have incurred are to be
taken into consideration. In the case at hand, the costs had only been incurred after
entering into the preliminary agreement and mostly also after entering into the sales
agreement on the sale of the immovable property. Hence, according to the SAC, the
costs were not related to the value-added taxable letting of premises, but to the VAT
exempt sale of immovable property. Consequently, the SAC ruled that the VAT
included in the soil cleansing and the demolishing costs was non-deductible.

In a wider context, according to this ruling it now seems that the current legal praxis
confirms a stricter approach to deducting VAT included in costs related to the sale of
immovable property. Previously, it has, on the basis of earlier SAC rulings, been
possible to deduct such costs as overhead costs relating to the taxpayer’s taxable
business in general. However, the tax authorities have questioned this approach
during recent years, and now SAC has confirmed the amended interpretation.
Accordingly, such costs are now easily linked directly with the VAT exempt sale of
real estate and, hence, no VAT deduction right exists.

Customs’ comparison data on imports of goods now available in MyTax

The Finnish Tax Administration has published a bulletin according to which the
Customs’ comparison data on imports of goods is now visible in MyTax, the
electronic portal of the Finnish Tax Administration. The comparison data can be
found under the box for ‘Import of goods from outside the EU: Customs’
comparison data on imports of goods’.

The comparison data will be available in the beginning of the month following the
tax period in question; the comparison data for the import VAT to be reported on
the VAT return of March was visible in MyTax in the beginning of April.

The comparison data is provided by Customs and is based on the Customs
clearance decision including the Customs value and the other charges levied by
Customs. The taxpayer is obliged to calculate both the tax basis of the imported
goods and the import VAT to be reported on the VAT return. The taxable amount
reported on the VAT return will generally differ from the Customs’

comparison data. Any possible substantial differences should, however, be taken
into consideration.

Court cases on qualification of permanent establishment

Two recent decisions have been published relating to VAT permanent establishment
(PE) exposure in France.
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In a decision by the Administrative Court of Appeal, the Court considered that the
criteria were not met, whereas the Supreme Court in another case ruled that a VAT
PE was characterized.

It is always useful to review court cases, as the existence of a PE (service provider)
should be characterized with multiple evidence to prove the cumulative presence of
human and technical means.

Intra group supplies of services

In Valueclick International the Administrative Court of Appeal of Paris held that a
French company was not a PE of an Irish company for marketing representation,
management, back office, and administrative assistance services.

With regard to human means: the employees of the French company could not
decide on their own about the online publication of advertising spots. Indeed,
campaigns could not commence without the upfront approval and signature of the
contracts by the management of the Irish company, even though the signature was
automated and consisted of a simple validation and cross check of the contracts
negotiated and elaborated by the employees of the French company.

With regard to the technical means: even if the French equipment enabled the
French company to access the digital resources of the group, the necessary
infrastructures for rendering the services were located abroad.

Accordingly, the existence of human and technical means did not exist in the case
at hand.

This decision (in favor of the taxpayer) will be of interest, even if it is not upheld by
the Supreme Court.

Transport commissionaire activity

In Société PetO Ferrymasters a British sea carriage commissionaire had signed a
client assignment contract with a French company carrying out the same activity.
They also signhed a contract for providing transport services and their organization.

The tax authorities considered that the British company had a VAT PE through the
French company, and therefore the supply of transport services should be tied to
this PE.

The British company had to give approval for any new clients and suppliers,
managed the systems for the reservations, and followed up the transport, as well
as the insurance linked to the business, whereas the French company ensured the
business development, by looking for new clients as well as physically organizing
the transport.
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The French entity had the power to negotiate (including prices) with the clients and
suppliers on its behalf. For this purpose, the company had three offices in France,
with customer service ensuring the reception of the orders, a specific service for the
organization of the transport, and a sales department.

Therefore, the French entity should be seen as a structure having sufficient human
and technical means to perform the transport services. Accordingly, the Supreme
Court held that the British company had a PE in France through the French company.

Deadline approaching for real-time invoice data provision obligation

There is now only a month left for taxpayers to comply with the legal requirements
for real-time invoice data provision, which enter into force in Hungary on 1 July
2018. In order to support the preparation for the obligation, the tax authorities are
publishing, on an ongoing basis, information and documentation regarding the real-
time invoice data provision obligation. The latest updates are available on the
website of the tax authorities, including in English: https://onlineszamla-
test.nav.gov.hu/home.

Recent CJEU judgment on whether it is possible to reduce VAT base on bad
debts

It is recently become an issue of interest as to whether taxpayers are entitled to
VAT bad debt relief, following the November 2017 Court of Justice of the European
Union judgment of Enzo Di Maura, which confirmed that EU Member States are not
allowed to take disproportionate measures that effectively preclude taxpayers’
rights regarding VAT bad debt relief. In February 2018, the CJEU issued another
judgment in T-2 in which it referred back to the findings made in Enzo Di Maura.

Taking into account the fact that Hungary did not opt for bad debt relief in the case
of total or partial non-payment, the Hungarian legislation does not include any
provision on the right to adjust previously paid VAT with respect to bad debts.
However, bearing in mind the abovementioned CJEU decisions, the applicability of
the national provisions currently in force may become questionable, which could
allow Hungarian taxpayers that have suffered bad debts to make an adjustment of
the previously paid VAT.

However, there is no official statement or court decision issued by the Hungarian
authorities or courts so far in this respect. Accordingly, the potential application of
the judgments remains uncertain.
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VAT on sales of cross-border services

A Bill amending Act no. 50/1988 on Value Added Tax has been submitted before
Parliament whereby changes are being proposed on VAT on sales of cross-border
services. Under the amendment, the destination principle will be adopted, which
means that if services are supplied to a foreign party then the services are to be
considered as used outside of Iceland and not subject to VAT in Iceland. The rule
applies to sales to foreign businesses if they are not domiciled nor have a permanent
establishment through which they operate their business in Iceland. The rule also
applies to certain sales to non-businesses if they are not domiciled in Iceland or have
a legal residency in Iceland, permanent residency, or stay on a regular basis in
Iceland.

According to the proposed amendment, the destination principle will also apply to
purchases of services from foreign businesses. Icelandic businesses will pay the
VAT on any purchase of services from a foreign business (reverse charge
mechanism) and this will apply equally to businesses that are registered for VAT
purposes in Iceland and businesses that are exempt from VAT, as long as they have
some economic activity. The reverse charge mechanism will also apply to non-
businesses, but only for certain types of services. If electronic services,
telecommunication services, and broadcasting and television services are provided
to non-businesses then the service provider will need to register for VAT purposes
in Iceland if they reach ISK 2 million turnover in a 12 month period. The proposed
amendment further defines what constitutes electronic services, telecommunication
services, and broadcasting and television services.

Sales at lower VAT rate

Also, under proposed amendments in the Bill, electronic sales and subscriptions of
magazines, newspapers, and countryside- and district-news booklets, as well as
subscription fees for radio and TV stations, which currently are subject to the
standard VAT rate of 24%, will be subject to the lower VAT rate of 11%.

VAT input tax on vehicles

It is also proposed in the Bill that tourism licensees that operate passenger vehicles
which are vehicles for eight or fewer passengers will be able to deduct VAT on the
purchase and operation of the vehicles as VAT input tax, provided they have a
licence for transportation as tourist services.

Paper and magazine subscriptions in hardcopy

Further, it is proposed that foreign businesses selling paper and magazine
subscriptions in hardcopy will need to register for VAT purposes if they reach a ISK 2
million turnover in a 12 month period. It is now the obligation of the purchaser of
the subscriptions to pay the VAT and not the seller of the subscriptions.
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VAT registration through a simplified registration scheme

Another Bill amending Act no. 50/1988 on Value Added Tax has been submitted
before Parliament, where it has been proposed that foreign businesses will be able
register for VAT purposes in Iceland through a simplified registration scheme when
selling VAT-subject services to non-businesses in Iceland. The simplified
registration scheme will only be available for foreign businesses selling electronic
services, telecommunication services, and broadcasting and television services to
non-businesses in Iceland, as well as to foreign businesses selling magazine and
newspaper subscriptions in hardcopy, and tourism businesses selling VAT-subject
services in Iceland.

CJEU AGO on VAT recovery on costs incurred in unsuccessful takeover

The Advocate General of the Court of Justice of the European Union has issued an
Opinion that VAT is recoverable on costs incurred by Ryanair in its unsuccessful
takeover of Aer Lingus by way of the purchase of its shares in 2006.

In the course of its takeover bid, Ryanair incurred VAT of EUR 770,000 on
professional costs and sought to recover that VAT from Revenue. Ryanair argued
that it should be entitled to recover the VAT on the basis the costs were related to
the activity of managing Aer Lingus, which it planned to do after the takeover.

Revenue disallowed the recovery of the VAT on the basis that the takeover did not
proceed and that the costs were essentially related to the holding of shares. (In
broad terms, VAT on costs related to the purchase of shares, which is regarded as a
non-business activity for VAT purposes, is not recoverable.)

Ryanair took a case to the Appeal Commissioners, the Circuit Court and the High
Court, all of whom held in favor of Revenue. In March 2017 the Supreme Court
took the view that the resolution of matters involved questions of EU law and
sought clarification of the law from the CJEU.

While the Advocate General’s opinion favors Ryanair, the company will still have to
wait for the CJEU to issue its ruling, which will likely take about six months.
Following this, the Supreme Court will need to issue its final ruling, which may take
another eighteen months.

Deloitte Ireland notes that assuming that ultimate judgment goes in Ryanair’s
favor, it will bring certainty to the VAT recovery position for all businesses that have
incurred costs on the acquisition of other companies that ultimately did not
proceed. In the meantime, given the timelines involved in this case, those
businesses that have incurred VAT in a similar way, should now consider claiming a
refund of that VAT. This is particularly important where the costs were incurred
within the last four years as there is a four year time limit for claiming refunds of
VAT.
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Technical rules on e-invoicing published

On 30 April 2018, the Director of the Italian Tax Authorities published Act n°
89757/2018 on the new e-invoicing obligation, providing new rules for generation,
transmission, receipt, and storage of electronic invoices and related credit/debit
notes.

As previously announced, the e-invoicing obligation (introduced by the 2018 Budget
Law) will be effective from 1 July 2018 for sales of fuel and for subcontractors of the
public administration only, and will apply to all transactions (B2C and B2B) from 1
January 2019.

The following technical specifications were released:

e The technical specifications for the generation of e-invoices (arising from the
technical specifications for the Fattura PA e-invoice for invoices to public
administrations);

e The technical specifications for the new ‘reporting of data on cross-border
transactions’, which will also be effective as of January 2019 (i.e. a
communication similar to the ‘communication of invoices data’ but limited to
non-resident counterparties, as all the invoices between Italian established/VAT
registered subjects are already traced by e-invoicing);

e Circular n® 8/2018, providing preliminary clarifications on e-invoicing and means
of payment for the supply of fuels (for which e-invoices are mandatory from July
2018) and on the scope of application of the new rules on e-invoicing for
subcontractors to public administrations.

Furthermore, there are a number of new simplifications affecting the new invoicing
process for operators, including the following:

e The Italian Tax Authorities (ITA) will store e-invoices on behalf of taxpayers that
have applied for a specific e-archiving service agreement via the ITA web at the
time of the registration at the Interchange System (SDI);

e A new web service, made available by ITA for free, will allow the registration of
the telematic address (recipient code or certified e-mail address) chosen by the
taxpayer to receive e-invoices;

e E-invoice delivery via the SDI will be made alternatively by certified e-mail
(PEC), electronic services made available by the ITA (web or app), or further
instruments managed by SDI which require a specific application at the time of
registration with the SDI;

- 48 -



For any e-invoice without the mandatory elements or with errors in the
mandatory data, the SDI will discard the invoice, which will be considered as not
issued (there is no need to issue a credit note for fiscal purposes, only an
internal accounting credit note if the invoice has been already accounted in the
VAT ledger);

If an invoice is valid from a technical point of view (the elements required by the
technical specifications are met), but the system cannot deliver electronically
the XML file (for example because the PEC address of the recipient is full), the
invoice is considered as issued for tax purposes and it will be made available to
the customer at the ITA website (the supplier must notify this to the customer).

Clarification of application of split payment mechanism

In Circular Letter n°9/E dated 7 May 2018, the tax authorities provided official
clarifications of the application of the split payment mechanism (under Art. 17-ter,
Presidential Decree n°633/1972) as recently modified by the Legislative Decree
n°148/2017.

In particular, from 1 January 2018, the scope of application of the split payment
mechanism is extended to:

1.

National, Regional and Local Economic Public Bodies, including so-called ‘special
companies’ (i.e., bodies separate from the municipality or the province from
which they functionally depend) and public companies for care service to
individuals (ASP);

. Foundations held by the public administration, for which control is not less than

70% of the endowment fund. In this respect, it is not yet fully clarified as to
whether foundations controlled by public entities through the appointment of the
management body of the foundation may fall within the scope of the split
payment mechanism;

. Companies directly or indirectly controlled by the subjects described in points 1

and 2, as well as by companies subject to the split payment mechanism
according to the new provisions;

. Companies held at least 70% by public administrations or by companies subject

to the split payment mechanism.

The above ‘new’ subjects are added to those already subject to split payment.
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The new split payment mechanism provisions apply to transactions carried out from
1 January 2018, for which the invoice has been issued or the VAT has become due
by that date. Due to the uncertainty regarding the revised scope of the split
payment mechanism from 1 January 2018, the tax authorities clarified that no
penalties will apply to any inaccurate application of the split payment mechanism
that occurred in this initial period of the new provisions, provided that:

e The violation occurred before the issuing of Circular Letter n°9/E (7 May 2018);
and

e There was no ‘damage’ to the Treasury for the ‘non-payment’ of the VAT.
VAT refund procedure

Under the European Law 2017 (Provisions for the fulfilment of obligations deriving
from Italy being a member of the European Union), Italy introduced the following
new rules on VAT, to close the infringement procedures commenced against Italy
by the European Commission (concerning the EU Pilot 9164/17/TAXU case and the
2013/4080 case):

e A right to compensation equal to 0.15% of the value of the guarantees submitted
by taxpayers for final execution of a VAT refund under article 38-bis, paragraph 4
of Presidential Decree No. 633/1972. In particular, the 0.15% compensation is
calculated on the guaranteed amount, for each year of validity of the guarantee;
moreover this is due only on the expiration of the statute of limitation or when it
is definitively ascertained that the VAT refund is due. The new rule will apply as of
2018, starting from the guarantees that will be required for the execution of 2017
annual VAT credits (requested via the filing of the annual VAT return, April 2018)
and quarterly VAT credits from the first quarter of 2018. The fact that the 0.15%
compensation rule will apply for future guarantees is confirmation that the
repayment of costs borne for the issuance of a past guarantee is due in its
integrity.

e A refund of VAT that is not due (under Article 30-ter of Presidential Decree No.
633/1972) within two years from the date of payment of VAT or, if subsequent,
from the day on which the condition for the refund of VAT takes place. For VAT
not due on supplies of goods or services, based on the assessment of the tax
authorities, the two years for refunds runs from the repayment of VAT to the
customer of goods or services.
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New excise duty provisions

The Ministry of Finance issued a Decree on 12 April 2018, published in the Official
Journal on 21 April 2018, detailing the implementing procedures of Italian Budget
Law 2018, no. 205 of 27 December 2017, in relation to the activity of storing energy
products in a tax warehouse managed by a third party. In particular, the subject
who intends to store its own energy products in a tax warehouse of a third party
should be previously authorized by the Customs Agency to carry out such activity,
upon presentation of a specific

application. According to art. 11 of the above mentioned Decree, this provision will
apply from the first day of the third month following the publication of the Decree in
the Official Journal.

Measurement system for supplying diesel fuel or fuel oil for maritime
navigation

Decision no. 30354 of 4 May 2018, issued by the Customs Agency, provides that
from 1 April 2019, tanker trucks and wherries used for supplying diesel fuel or fuel
oil for maritime navigation must be equipped with a specific measurement system.

European Commission issues letter of formal notice regarding yacht
leasing

On 8 March 2018, the European Commission issued a letter of formal notice to
Cyprus, Greece, and Malta, in relation to the VAT treatment of yacht leasing
services.

The leasing of pleasure boats in principle constitutes a VAT taxable supply of
services for Malta VAT purposes, insofar as the use of the boat takes place within
the territorial waters of the European Union. Hence, where the lessor is a company
established in Malta, Malta VAT at the standard rate of 18% is chargeable on the
value of such services which is attributable to the use of the boat within the EU
territory.

For the purposes of calculating the portion of the lease attributable to the use of the
boat within the EU territory, in principle it is the responsibility of the lessor to
ascertain and prove the time that the leased boat spends in the territorial waters of
the EU and outside the EU respectively. However, it is recognized that rental
companies may in practice have difficulty in carrying out this assessment a priori.
Accordingly, the Commissioner for Revenue, following a written request, may
accept that the time a boat spends within European waters can be estimated using
a pre-determined percentage based on the length and means of propulsion of the
vessel. The European Commission considers that the application of this method is
incompatible with the use and enjoyment provisions of the EU VAT Directive.
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Court of Appeal adjudicates on right to claim input VAT on capital
expenditure after change of intentions

In Cove Limited vs Direttur Generali (Taxxa Fuq il-Valur Mizjud), the Court Of
Appeal adjudicated on the existence of the right of recovery of input VAT which
arose following a change of intentions.

The facts of the case revolved around a taxpayer who had incurred costs of a capital
nature pertaining to the construction of five villas. Initially, the taxpayer’s intention
was to rent three of the villas and to sell the other two. Given that for Malta VAT
purposes the transfer of immovable property constitutes a VAT exempt (without
credit) supply, the taxpayer claimed input VAT on capital expenditure only insofar as
this was attributable to its VAT taxable leasing activity.

However, the taxpayer subsequently decided not to sell any villas and to lease
them all, and thus made a claim of the amount of input VAT corresponding to the
capital expenditure incurred for the construction of the villas that were initially
intended to be sold. The VAT authorities rejected the taxpayer’s claim, on the basis
of previous jurisprudence of the Court of Appeal. The taxpayer lodged an appeal
against this decision to the Administrative Review Tribunal (ART), which upheld the
taxpayer’s claim. The VAT Department subsequently lodged an appeal against this
decision before the Court of Appeal.

The Court of Appeal concurred with the ART. On the basis of, inter alia, the Court of
Justice of the European Union’s judgments in Uudenkaupungin kaupunki and Gmina
Miedzyzdroje, the Court of Appeal confirmed that a taxable person is entitled to
input VAT recovery claims in respect of capital expenditure following such a change
of intentions regarding its economic activities.

No possibility to commence tax proceedings against cancellation of a VAT
identification number

The Netherlands has a closed system of legal protection. This means that objections
and appeals can only be filed against tax assessments or decisions that are open to
objections, such as a decision on imposing a fine. The Supreme Court was asked to
rule on the question as to whether the cancellation of a VAT identification number is
likewise open to commencing tax proceedings.

The inspector in specific case had informed the entrepreneur about cancellation of
the VAT identification number. Responding to the entrepreneur’s notice of objection,
the inspector stated there was no possibility to commence tax proceedings. The
entrepreneur argued that the absence of a possibility to appeal against cancellation
of the VAT identification number is contrary to EU law.
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On 13 April 2018, the Supreme Court ruled that cancellation of the VAT identification
number which is not based on a decision that is open to objection means there is no
possibility to commence tax proceedings. The Supreme Court stated that the VAT
identification system primarily serves to enforce the rules governing the levy of VAT
in respect of intra-Community transactions. National tax authorities need VAT
identification numbers for audit purposes. The problem is the lack of legal provisions
on assigning the power to issue or cancel such numbers. Considering the relationship
with the levy of VAT, the Supreme Court ruled that it should be assumed that the
inspector is the competent administrative body. Hence, cancellation would constitute
a decision taken in accordance with tax law. Nevertheless, according to the Supreme
Court, it does not involve a decision that is open to objection, or a similar decision.

However, the Supreme Court also mentioned that even without a VAT identification
number a VAT refund claim can be submitted. Based on the VAT Act, an inspector
has the obligation to ‘invite’ anyone to file VAT returns if they make this request.
Furthermore, the Supreme Court refers to an alternative way to commence tax
proceedings against cancellation of a VAT identification number: the entrepreneur is
able to turn to the civil courts.

Final Supreme Court decision in Stadion Amsterdam: one VAT rate
applicable to single supply of services comprised of two distinct elements

On 18 January 2018, the Court of Justice of the European Union ruled that only one
VAT rate applies to the so-called 'World of Ajax' tour through a football stadium
offered by Stadion Amsterdam. The tour offered consists of a guided tour of the
stadium and a visit, without a guide, to the AFC Ajax museum. The fee must be paid
for both elements and it is not possible to visit the museum without participating in
the guided tour of the stadium.

With reference to the judgment of the CJEU, the Supreme Court has ruled in its
final decision that a single supply, which includes two individually priced elements,
is taxable at the VAT rate of the principle supply, even if the price of each element
could be easily identified.

Right to deduct input VAT incurred with a ceased supplier

A recent decision from the Administrative Court (Tribunal Central Administrativo e
Norte) has been released concerning the analysis of whether a taxpayer was
entitled to deduct the input VAT (Article 19 (1) (a) of the Portuguese VAT Code,
which follows Article 168 of EU Principal VAT Directive) included in invoices issued
by a specific taxpayer which, at the time of respective issuance, had already ended
its activities.
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After a tax audit performed by the Portuguese Tax Authorities (PTA), additional VAT
assessments were issued on the grounds that the taxpayer was not entitled to
deduct the input VAT disclosed on invoices issued by a supplier involved in tax
fraud and which had already filed a declaration of ending of activities. On the other
hand, the claimant taxpayer argued it had no knowledge that its supplier was
committing fraud when issuing its invoices.

The Court considered that, although Article 19 (1) (a) of the VAT Code requires the
service provider to be a taxpayer in order to admit the right of VAT deduction, it
does not consider that this status is only defined by a declaration of start and
termination of activity. On the contrary, the Court considered that the status of
taxable person can be defined in the function of each taxable operation performed.

In addition, the Court held that the claimant taxpayer was not obliged to validate
whether the supplier has already ended its activities and that such transactions
were intended to defraud the Portuguese State.

As such, the Court concluded that notwithstanding the declaration of termination of
activity, the service and goods provider is defined as a taxable person in so far as
an invoice with VAT for the service provided was issued.

Given the legal background, the Court decided that the right of VAT deduction
should not be restricted on situations such as the above.

Termination of anti-dumping duty on fully threaded screws with hexagon
heads from China

The International Trade Administration Commission of South Africa (ITAC) has
terminated anti-dumping duties applicable to fully threaded screws with hexagon
heads originating in or imported from the People’s Republic of China due to failure
by South African Customs Union (SACU) manufacturers of the commodity to
provide the ITAC with information to justify the initiation of a sunset review
investigation.

The termination was made with retrospective effect from 15 November 2017.
Increase in the Dollar-Based Reference Price for sugar

The ITAC invites interested parties to comment on an application for an increase in
the Dollar-Based Reference Price (DBRP) for sugar, classifiable under tariff heading
17.01 from USD 566/ton to USD 856.32/ton.

The applicant cites the current price as being below the cost of production and aims
to leverage the higher price to mitigate against the Health Promotion Levy (HPL)
that came into effect on 1 April 2018.

Comments should reach ITAC by 1 June 2018.
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General State Budget 2018 Draft Law

The General State Budget 2018 Draft Law has recently passed its first stage in the
Congress of Deputies, and will run the course of the parliamentary procedure, with
final approval expected at the end of June. The Law includes a number of indirect
tax measures, and although its content is only preliminary at this stage, major
changes are not expected.

The main VAT proposals are as follows:

e The application of the reduced VAT rate (10%) to cinema tickets, instead of the
currently applicable standard rate (21%). The aim of this amendment is to
reduce the VAT rate for cultural events, as it was increased at the beginning of
the economic crisis.

e Following the latest Court of Justice of the European Union judgments
concerning the applicability of the VAT exemption to the supply of services
rendered by an economic interest group (AEI) to its members (including DNB
Banka), from 1 January 2019, VAT exemption would apply only to the provision
of such services if the corresponding members carry on an activity in the public
interest (i.e. education, healthcare, etc.), other than financial, insurance
transactions, among others. The aim of this amendment is to make the content
of the Spanish VAT Law consistent with the recent CJEU judgments on this topic.

e With effect from 1 January 2019, the location rules for services rendered by
electronic means would be updated, under a scenario in which such services are
rendered by small entrepreneurs established in only one EU Member State to
final consumers located in a different EU Member State. The aim of this
amendment is to simplify the administrative procedures for suppliers of these
types of services, which are currently taxable in the EU Member State where the
recipient (final consumer) is established. Thus, consistent with the EU, a EUR
10,000 annual threshold has been introduced which, if not exceeded, will allow
for the provision of services to be taxable where the small-/medium-sized firm
supplier is established, instead of being taxable in the recipient’s EU Member
State.

e Further, the VAT rules will be amended where the provision of such services are
rendered by companies or entrepreneurs that are not established within the EU.
In this case, the aim of this amendment is both to promote the use of the one-
stop shop simplification schemes and to incentivize the voluntary fulfilment of the
tax compliance obligations of these suppliers. Therefore, the obligation to be
registered for VAT purposes in an EU Member State for these entities would be
removed, in order to be entitled to apply this special regime.

The main excise duty proposals are as follows:
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e The rates of Tax on Fluorinated Greenhouse Gases will be reduced. In addition,
the potential liabilities for global warming caused by these gases will be
updated, according to the latest EU guidelines.

e With respect to the Hydrocarbons Tax, among other measures, the regional tax
rates (as the Autonomous Regions are entitled to regulate in this area) have
been adapted to the state tax rate, in order to guarantee market unity within
Spain. Furthermore, an exemption for this tax will be introduced when producing
or importing biogas, to be employed in facilities in which electricity or heat will
be produced. In addition, this exemption will also apply to self-consumption in
those installations where the electricity or heat have been produced.

e An amendment has been introduced to the Electricity Tax to promote the use of
electric power, with the aim of reducing the pollution caused by means of
transport in cities. Also, the legislation has been updated in order to standardize
the minimum tax rates, as well as to clarify that the tax exemption should apply
to the owners of the facilities in which the energy is produced.

Offshore advertising structure remitted to First-tier Tribunal

e The Court of Appeal has ruled that the case Paul Newey (t/a Ocean Finance)
should be remitted to the First-tier Tribunal.

e The case relates to Mr Newey’s restructuring of Ocean Finance, so that UK loan
broking services were provided by an entity in Jersey. The structure sought to
minimize irrecoverable VAT input tax on UK advertising costs. In the Court’s
judgment, the First-tier Tribunal had lost sight of the fact that the Jersey entity
was providing loan broking services in the UK, and this was a material error of
law. Applying the guidance from the Court of Justice of the European Union,
there was a clear possibility that Ocean Finance’s structure was an abuse of law.
The structure related to broking for UK lenders, so the EU VAT Directives were
arguably engaged, and structures designed to avoid irrecoverable input tax
could be abusive.

e In principle, Mr Newey was entitled to establish his business in Jersey. However,
a detailed evaluation of the commercial and economic reality of the
arrangements was required. If the use of a Jersey company was just an
‘elaborate machinery’ to implement Mr Newey'’s wishes, then it would perhaps
be an abuse of law.

No third party consideration in loyalty points scheme for VAT purposes

e The Upper Tribunal has upheld the First-tier Tribunal’s decision in Marriott
Rewards LLC & Whitbread Group plc.
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e This concerns the operation of a points reward scheme run by Marriott whereby
members of the loyalty scheme redeemed points in exchange for a ‘free’ stay in
a hotel, the redeeming hotel (in this case Whitbread) subsequently charging
Marriott, the scheme operator.

e The Upper Tribunal has ruled that payments by Marriott to Whitbread (as a
redeemer) were not third party consideration for supplies of hotel rooms to
customers. The reward scheme might have moved money between hotels which
issued points and those which accepted them as payment, but did not generate
additional consideration which should be subject to VAT.

e The decision is consistent with the Supreme Court’s conclusion on the Nectar
points scheme in the case of LMUK, although the taxpayers’ appeals were
dismissed in relation to an issue on place of supply.

Supply of booklets, not services

Paragon printed and delivered booklets (terms & conditions, and appraisal
documents with policy details) to Direct Line’s insurance customers. The First-tier
Tribunal has ruled that this was a supply of zero-rated booklets.

The tax authorities (HMRC) argued that Paragon was providing a complex print
management service, but based their argument on a framework agreement which
described what Paragon could do, not on the statement of works which showed
what it did (i.e. printed and delivered the booklets). In the First-tier Tribunal’s view,
the delivery of the booklets was not a separate service (Paragon provided delivered
goods, not goods and a separate delivery service).

The First-tier Tribunal also rejected an argument that the documents could not be
booklets because nobody would actually read them (Direct Line genuinely wanted
customers to read the documents).

The decision shows limits to the approach adopted by HMRC to printed matter:
sometimes, a supply of printed matter is just that, and should be zero-rated.

Loan administration services subject to VAT

Many challenger banks focus on making new loans to customers, and outsource the
management of the loans to companies like Target Group. The First-tier Tribunal
has now ruled that the services provided by Target to Shawbrook Bank did not
qualify for VAT exemption. Distinguishing the EDS case, it held that the absence of
any involvement in originating the loan meant that Target’s services, although they
might be “transactions concerning payments” (despite the recent Advocate General
Opinion in DPAS), should be characterized as taxable debt collection services.
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The First-tier Tribunal has therefore endorsed the approach adopted in HMRC's
guidance, where it is accepted that “loan arrangement and execution services
where the payment or transfer of funds is central to the supply are exempt.” The
fact that an outsourcer may devote little resource to advancing the loans is not a
significant factor: involvement is essential to exemption.

The First-tier Tribunal also rejected an argument that Target’s services amounted to
the operation of a current account.

HMRC publish co-operation agreement for online marketplaces

HMRC have asked online marketplaces operating in the UK to sign an agreement to
help tackle online VAT fraud on their platforms, see the agreement. Under this, a
marketplace would agree to provide HMRC with data about online traders in bulk,
and not just on a case-by-case basis.

There seems to be an expectation that data will be provided voluntarily, without
HMRC having to resort to formal information notices. However, there is no guidance
on how to resolve issues between the marketplaces and their customers that might
arise as a consequence.

Under the agreement, marketplaces will also help online traders understand their
UK VAT registration obligations. They will also ‘respond expeditiously’ when notified
by HMRC of potential non-compliant traders. Names of those marketplaces who
comply with the agreement will be published by HMRC.

It is recognized that the agreement is not legally binding, and will operate alongside
HMRC's existing powers to counter fraud by online traders (for example, the issue
of joint and several liability notices).
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Esperamos que esta informacion le sea de utilidad y, como de costumbre, quedamos a su
disposicion para aclarar o ampliar cualquier cuestion derivada del contenido de esta nota. A
tal fin pueden comunicarse con su persona de contacto habitual en Deloitte, o enviar un
correo electrdnico a la siguiente direccion: deloitteabogados@deloitte.es

Sin otro particular, aprovechamos la ocasion para enviarle un cordial saludo.

Atentamente,
Deloitte Legal
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