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Introduction
Over the last decades, globalization significantly 
shifted the focus of corporate and private equity 
investors towards international opportunities. While 
market competition has become global, the need for 
international expansion and consolidation has also 
become a key priority in most corporate development 
strategies, no matter the industry. 

Amongst the multiple markets to choose from, the 
United States has always been perceived as one of 
the most attractive for cross-border transactions, 
mainly due to its pro-business policies and to the size, 
resilience and strength of its economy.

This resulted in trillion dollars of inbound deals in the United States over the past years. Since 2000, foreign 
investors closed more than 40,000 transactions, representing more than $5,500 billion in deal value. 

Why is the United States attractive ?

Largest 
consumer market on earth

Stable 
political environment

Leader 
in research and development 

(R&D)

Transparent 
legal system

Favorable 
regulatory environment

Skilled and innovative 
workforce

Free enterprise 
and competition

Efficient 
financial markets

Foreign M&A investments to the US between 2000 and 2018
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France has a long history of active business 
development and investment in the United States and 
is today among the top foreign investors. Between 
2000 and 2018, more than 800 M&A transactions 

from France to the United States were closed, for a 
cumulative value exceeding $240 billon (*), making it 
the second most important contributor to inbound 
M&A transactions, after the UK.

In the first half of 2018, the United States was the 
first recipient of French M&A investments, which 
represented more than $11 billion, twice more than 
French M&A investments in Germany (**).

In this context, the mergers & acquisitions landscape 
and practices across the two countries evolved and 
converged largely in terms of methods, negotiation 
techniques and processes. 

However, certain local specificities have remained. We 
selected a number of those specificities and common 
pitfalls, which we believe any French corporate or 
private equity investors should be aware of prior to 
considering a transaction in the United States. As usual 
in mergers and acquisitions, the difference lies in the 
details. 

(*) Imaa Institute
(**) France M&A Review H1 2018, Bureau van Dijk.

Top 10 countries for M&A investments in the US
Cumulated deal values in billion USD between 2000 and 2018

UK, 421
France, 240

Germany, 226

Japan, 200
Netherlands, 161

Israel, 127
Australia, 120

China, 78
Spain, 74

Italy, 36

50 100 150 200 250 300 350
Source: Imaa Institute
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“The United States is, 
now more than ever, 
the first destination for 
French investment and 
international business 
development.” 
Emmanuel Macron, President of France*

*  State Visit to the United States, Washington, D.C., 
April 24 2018, Embassy of France in the United States 
Economic Department.
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Due diligence in 
cross-border M&A
Investing abroad entails various challenges and 
complexities such as lack of reliable information, 
different languages, disclosure and reporting 
requirements, complicated tax schemes, cultural 
barriers, complex and costly legal processes and 
divergent expectations on acquisition prices. 

The support from third-party advisors for the analysis 
of potential targets is key to a successful cross-border 
M&A transaction. According to a survey from the 
Deloitte M&A Institute, respondents assigned the 
following importance to the various aspects of due 
diligence in the context of cross-border transactions:

Not surprisingly, accounting and tax due diligence are 
the main areas of investigation for investors looking for 
opportunities in North America.

In the pages overleaf, we analyze what we believe are 
the main divergences in practices between France and 
the United States, mainly through the accounting and 
tax lenses.  

Source: Deloitte Analysis through primary survey
Value might not add up to 100% because respondents could select more than one answer

North America
1. Accounting (63%)
2. Tax (56%)

EMEA
1. Tax (56%)
2. Accounting (53%)

APAC
1. Operational (66%)
2. Accounting (61%)

LATAM
1. Commercial (62%)
2. Tax (60%)

Accounting 
due digilence

59% 57%

Tax due 
diligence

54%

Operational 
due diligence

53%

Commercial 
due diligence

40%

Legal/Regulatory 
due diligence
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The preparation of a vendor due diligence (“VDD”) report has 
become a relatively common exercise in the context of a sale 
process in France. The sellers would typically hire independent 
advisory firms specialized in accounting, tax, legal, IT etc. to 
perform a due diligence report highlighting the risks associated 
with the target.

The VDD report is intended to be provided to potential buyers 
during the due diligence process to accelerate and facilitate the 
transaction and, more importantly, to build trust. The VDD report is 
generally provided to potential buyers after the signature of a hold 
harmless letter during the due diligence process. A VDD report can 
be issued in France on a reliance or non-reliance basis. 

In the United States, sell-side reports differ from the French-style 
VDD, not only in format but also from a legal standpoint, as no 
reliance can be granted. In terms of format, sell-side reports are 
also less standardized and can take several forms: comprehensive 
reports including audited financial statements (for carve-out 
notably) or issue-based reports such as quality of earnings reports.

Key takeaways

No reliance is 
granted in the 
United States on 
sell side reports.   
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In the United States, only publicly traded 
companies and companies with specific 
financial covenants are required by law to 
prepare audited financial statements. 

Unlike France, the United States does not 
require private companies to prepare 
audited financial statements, regardless of 
their size in terms of revenue, net assets 
or employees (which are the key criteria 
considered by the French regulators). 
Small private businesses typically prepare 
their financial statements for tax purposes 
only and sometimes on a cash-basis (non-
GAAP). 

Banks and lending institutions generally 
require companies to perform an audit or 
a review on their financial statements (a 
review is substantially less extensive than 
an audit and primarily relies on analytical 
procedures) prior to entering into a 
potential financing arrangement.

Another difference to be noted between 
the French and American practices relates 
to the access to the audit work papers 
during a due diligence process. 

In the United States, the access to the 
target auditor’s work papers is a common 
exercise during a due diligence process, 
whereas it is not allowed in France. 

Additionally, unlike France, closely held US 
corporations can include shareholders’ 
personal expenses in their accounts. 
Although these expenses are not 
deductible for tax purposes, there is no 
requirement for shareholders to exclude 
them from the financial statements. 
This practice is prohibited in France as 
any personal expenses incurred by the 
company would be punishable under 
criminal law (referred to as an “abus de bien 
social").

Key takeaways

The likelihood of having to deal 
with unaudited or even non-
GAAP financial information in 
the United States is relatively 
high.
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Over the years, two pricing mechanisms have gained 
acceptance in the M&A community:

•  The Closing accounts method whereby the Enterprise 
value is determined at the signing date but the Equity 
value is adjusted at the closing date.

•  The Locked box method whereby the Equity Value is 
fixed and agreed upon at the signing date along with 
permitted leakage until the closing date.

Below is a simplified illustration of the timeline under 
both methods.

While the Locked box method is increasingly popular 
in France, transactions in the United States are mainly 
closed through the Closing accounts method. Indeed, 
the former is deemed as “seller-friendly” in the United 
States as (i) there is a risk of negative performance 
between the Locked box date and closing date, and 
(ii) both parties need to commit to a price early in the 
process without possible adjustments at closing.

Key takeaways

The Locked box mechanism is less 
common in the United States. The 
use of Closing accounts remain the 
typical and preferred option in most 
transactions.

Closing
accounts

Due diligence on financial 
statements as of the most 
recent interim period

Locked box date Signing date Closing date

Locked-box balance sheet  
due diligence (net debt  
and actual working capital 
adjustments)  and net 
cash profit

Fixed Enterprise Value but 
equity price subjet to post 
closing adjustments

Fixed Equity price

No leakage of value except for permitted leakages defined in the SPA

Effective economic transfer

Definitions of cash,  
indebtedness, closing  
working capital and target  
working capital agreed

Adjustments on cash, 
indebtedness and working 
capital based on closing 
balance sheet

Review of adjustments by 
both parties and potential 
dispute

Locked box
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Accounting standards applicable in France (especially for large 
and mid-cap companies) tend to be increasingly governed by 
International Financial Reporting Standards (IFRS), which are 
enacted by the International Accountings Standard Board (IASB). 
In the United States, financial statements are prepared under 
Generally Accepted Accounting Principles (GAAP) set by the 
Financial Accounting Standards Board (FASB).

Although a convergence of accounting standards has been 
witnessed over the years, there remain some differences that could 
have a major impact on financial statements (see exhibit below). 
The divergence between the two sets of accounting standards 
typically leads to conversion procedures on the target’s financial 
statements to align with the buyer’s accounting policies.

Key takeaways

Understanding the differences between 
IFRS and US GAAP enable investors to 
anticipate potential major significant 
post-transaction GAAP conversion and 
financial reporting issues.

GAAP IFRS US GAAP

Development costs (R&D) Capitalized under certain 
conditions

Generally expensed as 
incurred, since any future 
economic benefit arising from 
development of a given asset 
is uncertain.  

Inventory valuation 
method LIFO not allowed LIFO allowed

Inventory write-down 
reversals

Can be reversed Cannot be reversed

Impairment of long-lived 
assets (testing method)

One-step approach Two-step approach

Provisions and 
contingencies

Recorded when the loss 
is  “more-likely than-not” to  
occur

Recorded when the loss is  
probable (higher threshold)

Acquired intangible asset Recorded if asset has future 
economic benefit 

Recorded at fair value
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Similar to France, there are many 
different factors to consider when 
choosing between a stock or an 
asset purchase in the United States.

Asset purchase

The tax basis of the company’s assets post-transaction 
will be “stepped-up” to the purchase price plus other 
considerations, thus allowing the buyer to amortize 
the goodwill generated for tax purposes over a 15-year 
period. A buyer may also want to pursue an asset 
transaction when the target has significant potential for 
undisclosed liabilities that it does not want to bear.

The transaction occurs between the buyer and the 
company, and not directly with the shareholders. The 
company will generally recognize a gain or loss. There 
may be double taxation for the shareholders if, among 
other things, the company is a C-Corp (see next page). 

Stock purchase

A stock transaction is often desired by the seller for its 
favorable tax treatment. 
The buyer will inherit the company’s undisclosed 
liabilities and uncertain tax positions and the 
company’s assets tax basis will not be “stepped-up”. 
The buyer will have to negotiate the appropriate 
representations, warranties, indemnifications and 
escrows in the stock purchase agreement to protect 
itself against these potential undisclosed liabilities.

338(h)(10) Election

By choosing a Section 338(h)(10) election, a buyer 
can treat a stock purchase as an asset purchase for 
tax purpose. Such elections are available if the target 
is a subsidiary of a group of corporations filing a 
consolidated return or if it is an S-corporation. Both the 
buyer and the seller are deemed to purchase and sell 
assets in such a transaction and it allows for the step 
up of tax basis. However, historical tax liabilities of the 
target corporation remain with the acquired company 
as in a straight stock purchase.

Key takeaways

Different states apply different 
treatment of the 338(h)(10) election, 
Deloitte can help you navigate 
through the different requirements 
necessary to opt for this election.
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Whether the company is an S-corporation (“S-Corp”) 
or a C-Corporation (“C-Corp”) for tax purposes will have 
several impacts on a transaction.

•  C-Corps are taxable entities that file tax returns and 
pay taxes at the corporate level. Any after-tax profits 
distributed to shareholders as dividends are then 
taxed again in their personal tax returns.

•  S-Corps are pass-through entities, meaning the 
profits, losses, deductions and credits are “passed-
through” to the business and reported in the 
shareholder’s individual tax returns, avoiding double 
taxation.

Since S-corporations are not subject to double 
taxation, they may generally participate in an asset sale 
or deemed asset sale such as a §338(h)(10) without 
incurring significant additional tax. Sellers will often 
seek additional compensation for the tax benefits 
associated with such transaction. Therefore, it is 
important to address the expectation of a tax step up 
at an early stage of negotiations with the sellers.

It is also important to validate the S-Corp status of the 
target during the due diligence process to avoid a risk 
of re-classification to C-Corp, which will trigger income 
tax to be paid by the target and possibly disqualify the 
step up transaction. In order to maintain S-Corp status, 
the company must:

• Be a US domestic corporation
• Only have US residents as shareholders
• Have no more than 100 shareholders
• Only have one class of stock
• Properly file required forms each year1. 

Appropriate representations and warranties should be 
included in the stock purchase agreement to protect 
the buyer for this potential tax liability.

Key takeaways

The C-Corp tax status in the United States is equivalent to 
the one applied to French companies. However, the unique 
tax status of the S-corporation may allow for a stock buyer 
to obtain the benefits of a tax step-up as if it is purchasing 
assets.

(1) Source : Internal Revenue Service (IRS) - https://www.irs.gov/businesses/small-businesses-self-employed/s-corporations
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In both jurisdictions, the buyer would hire advisors to perform due diligence 
covering financial and accounting, legal, tax, operational, environmental and 
business-related matters. 

Specifically, legal due diligence reports are mainly meant to:

•  Highlight current and potential legal risks (e.g. occurrence and financial 
impacts);

•  Identify contingencies and risks that may arise as a result of the transaction; 
•  Recommend strategies to address risks notably through representations and 

warranties in the SPA.

In France, the financial advisor appointed by the buyer to perform transaction 
services on the target can handle all aspects of the due diligence process 
(financial, legal, tax, etc.) through a “Firm as one”.

One particular feature of the M&A process in the United States is that, legal 
due diligence can only be performed by lawyers. State laws and regulations 
prohibit law practice by accounting firms and other firms in which non-lawyers 
have an ownership interest. 

Key takeaways

Legal due diligence services in the 
United States cannot be provided 
by accounting and other consulting 
firms. These services are exclusively 
performed by law firms.
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Conclusions

About the French-
American practice

In a globalized world, cross-border M&A has 
emerged as a new tool for local investors to pursue 
new markets, technologies, capabilities and products 
to enhance growth, innovation and transformation 
but this can entail many challenges and complexities.

Over the last decades, the United States has 
become the first recipient of French investments 
for economic, political and regulatory reasons. 
As the pace of cross-border M&A is expected to 
be sustained in the coming years, it is paramount 
to understand the differences between the two 
jurisdictions.

In this context, the use of due diligence performed 
by trusted financial advisors can make the difference 
between a successful and a failed cross-border 
transaction.

The French-American team of Deloitte is based in 
Miami, FL and dedicated to cross-border transactions 
in North and Latin America. The team is fully integrated 
to the US firm and work as an easy-access corridor 
between Deloitte US and Deloitte France. Over the 
years, Deloitte has become the #1 Financial Advisor 
for the largest French Groups with unparalleled 
track-record, operational excellence and cross-border 
experience. By tapping into our deep pool of talent 
around the world, we can bring the right combination 
of local and international specialization to your M&A 
transactions.

To learn more Visit
www2.deloitte.com/fr
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