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Executive Summary

This two-part article is a primer for US
public company directors on the German
two-tier corporate governance model of
German publicly traded companies which
are incorporated as Aktiengesellschaften
(or "AG's")." Having an understanding of the
German Supervisory Board is important
for US public company directors whose
companies are doing business with a
German corporation controlled by a
Supervisory Board, or who are considering
becoming a Supervisory Board member of a
German corporation.

The first part of this article sets out the
most significant aspects of the German
AG's Supervisory Board (Aufsichtsrat)

and Management Board (also sometimes
translated into English as the Executive
Board or Board of Management) (Vorstand).
The origins and current characteristics of
the German dual-tier board are described
with comparisons to the unitary corporate
board common in the US.?

In the second part of this article, light is cast
on the characteristics of the German AG's
Supervisory Board—e.g., during a M&A
transaction, a crisis and regular order—
again by way of contrast to the familiar
workings of the US public company board

at the same junctures. These illustrate how
significant characteristics of the Supervisory
Board, including its composition and scope
of authority, impact its work and function.

The distance of the German Supervisory
Board from the Management Board is
greater than the US public company board
from the CEO and his or her executive team
or "GSuite.” US public company directors
are familiar with and strive to live by the
“Nose In/Fingers Out” dictum; to stay with
the metaphor, German Supervisory Board
members may be a good nose length
further away from the CEO and the rest

of the Management Board. However, in

US business circles and the US business
press the distinctive aspects of the German
Supervisory Board is frequently glossed
over or ignored.?

In sum, although at first blush the powers
and authorities set out by the respective
corporate laws seem to be similar (at

its most basic, the Supervisory Board
supervising or controlling management

in the form of the Management Board),
German laws, practice and custom,

as well as the presence of employee
representatives on larger German
Supervisory Boards, dictate significant
differences in the German Supervisory
Board's working and function when
compared with the US corporate board.
There are advantages and disadvantages
to both systems of corporate governance.
An adequate understanding of the basic
distinctions is a necessity for a US public
company director engaged with a German
publicly traded, multinational AG.
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The German Supervisory Board:
Characteristics and Context

The Dual Board Structure Today
German corporate law and its corporate
governance code mandate a two-tier

board structure (Supervisory Board and
Management Board) for the AG. There are
other German legal entities which have a
two-tier board, as well as the rarely used
European stock corporation (Societas
Europaea “SE"), which permits having either
a two-tier or a unitary board.* In this article,
however, for simplicity’s sake, we refer only
to the AG when we address the German
two-tier board structure.

To place the two-tier board structure in

a broader international context, quite a
number of countries other than Germany
mandate a two-tier board structure for their
publicly listed companies or permit adoption
of a two-tier board.> There are substantial
differences among the various national two-
tier board systems. However, additionally

to splitting management and oversight (a
goal shared with unitary board structures), a
common goal of two- tier boards is to bring
representation of the various stakeholders
in the company (other than its shareholders)
into the company's corporate governance.
Those stakeholders include shareholders,
employees, labor unions, business partners,
creditors and the public at large, and
potentially state ownership.t

By contrast, the unitary board of US
companies gives primacy to corporate
governance by and for the shareholders.
This form of corporate governance has
evolved to effectively allow the board to
monitor the company on behalf of a widely
dispersed shareholder base.”

Historical Evolution

The roots of Germany's two-tier corporate
governance model date back to the middle
of the 19th century, starting with the first
Stock Corporation Act (AktG) in 1843.

The two-tier system for boards of
companies listed on a stock exchange

was initially instituted in Germany in 1861
after first having been introduced in the
Netherlands in the 17th century. It required
a Board of Management to run the daily
affairs of the corporation and another,
separate Board of Supervisors to hold
management accountable and to protect
the interests of shareholders.

Employee representation on the
Supervisory Board also has its origins in
the middle of the 19th century. In 1849,
the Frankfurt Parliament passed a law
that attempted to set the boundaries of
corporate power by instituting so called
“works councils” to better represent

the interests of average workers in the
management decision making process.?
Reforms instituted after World War |
aimed at protecting the rights of authors,
inventors, and artists also led to ordinary
employees nominating their first directors
to Supervisory Boards and thus gaining

a more equal footing with employers.’
Co-determination received its first legal
definition in Germany’s Works Council Law
(Betriebsrategesetz) in 1920.

In 1976, Germany's federal parliament
(Bundestag) passed the Co-Determination
Act, the "Mitbestimmungsgesetz”
(MitbestG). Although separate from

the country’s Company Act for Public
Companies (Aktiengesetz), it specifies that
at most companies with more than 2,000
employees, one half of the Supervisory
Board members are to be elected by the
employees. For most companies with 500 to
2,000 workers, one third of the Supervisory
Board members must be elected by
employees. This applies to all German
corporations, whether publicly listed and
privately held.

In practice today German Supervisory
Boards of AG's with more than 2,000
employees must have 12, 16 or 20
members, none of whom are members of
the company's executive management or
Management Board, but some of whom
may well be employees serving in lower level
management. In the event of a tied

vote between shareholders' representatives
and employees’ representatives, the vote of
the Chair of the Supervisory Board (who is
elected by the shareholders) counts twice.
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The Role and Characteristics of the
German Supervisory Board of an AG
The German word for Supervisory Board,
Aufsichtsrat, makes it abundantly clear that
the central mission of this body is to serve as
a “check” on management. In German, the
Supervisory Board is often referred to as a
“Kontrollgremium” or controlling organ,
further emphasizing its responsibility

to “control” the Management Board of

the corporation.

The Supervisory Board is entirely separate
from the company's executive team (the
Management Board); that is, no member

of the management, including the CEO,

is a member of the Supervisory Board.

As is the case in the US for a corporate
Board, the Supervisory Board is intended
to be the recipient and reviewer of

reports from company management or
Management Board. The Supervisory Board
is empowered to actively investigate or
charge others to do so on its behalf. The
Management Board also reports to the
Chairman of the Supervisory Board on other
significant or material developments.'®

The Role of the Supervisory Board

The Management Board independently
manages the AG and is responsible for the
day-to-day business of the company. The
Supervisory Board appoints and can remove
members of the Management Board.
Although the Supervisory Board
supervises and advises the Management
Board, it cannot make any executive
decisions or give formal orders to the
Management Board. Consistent with the
Supervisory Board's strict oversight role,
the AG is represented both internally and
externally (that is, towards third parties)
exclusively by the Management Board.
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The Supervisory Board may only act
on behalf of the AG if prior approval
and authority is granted by the
Management Board.

In supervising and advising the Management
Board, among other things, the AG's
Supervisory Board is responsible to:

* Appoint and dismiss Management Board
members

* Approve selected Management Board
decisions (for example,

* Material M&A, budgets and opening or
closing of branches)

Monitor and evaluate the Management
Board's performance

Determine the Management Board's
compensation and employment contracts

Monitor compliance in all respects
(including legal, regulatory and
corporate governance)

Engage the company’s auditor and inspect
the annual financial statements and other
financial reporting

Request reports from the Management
Board regarding the company

Oversee that the interests of shareholders
and other stakeholders are respected, and
call a shareholders' meeting, if required

Represent the company with respect
to all legal actions taken against the
Management Board"
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Itis important to recognize the distinctive
legal obligation of each member of

a German Supervisory Board to be
focused on the interests of the “corporate
enterprise” only, whether that Supervisory
Board member is elected by shareholders
or the employees.”

The Characteristics of the

Supervisory Board

The Management Board independently
manages the AG and is responsible for the
day-to-day business of the company. The
Supervisory Board appoints and can remove
members of the Management Board.
Although the Supervisory Board
supervises and advises the Management
Board, it cannot make any executive
decisions or give formal orders to the
Management Board. Consistent with the
Supervisory Board's strict oversight role,
the AG is represented both internally and
externally (that is, towards third parties)
exclusively by the Management Board. The
Supervisory Board may only act on behalf
of the AG if prior approval and authority is
granted by the Management Board.

In supervising and advising the Management
Board, among other things, the AG's
Supervisory Board is responsible to:

* Appointment & Removal

* Size/Number of Members

* Independence

* Terms & Term Limits

* Board Committees

* Number of Meetings

* Mandatory Workers' Representatives
* Representatives of Shareholders

e Liability & Remuneration

* Diversity

The powers and procedures of any
particular German AG's Supervisory

Board are further delineated in its Articles
of Association and Bylaws (Satzung,
Geschaftsordnung and/or Statuten), the
Rules of Procedure of the Supervisory Board
or Management Board and the Charters

of its Committees.

Appointment & Removal

The shareholder representatives on

the Supervisory Board are elected by

the shareholders' meeting. Before their
term expires, members can be removed
by shareholders' resolution with a 75%
majority, unless the Articles of Association
require a different majority. The employee
representatives on the Supervisory Board
are elected and removed according to the
Co-Determination Act.”®

Size/Number of Members

The Supervisory Board of an AG must
have at least three members and can
have as many as 21 members, depending
on the AG's nominal capital, its Articles of
Association and whether the AG

is subject to co-determination (in which
case the number of Supervisory Board
members should be divisible by 3). Under
the Co-Determination Act applicable

to companies with more than 2,000
employees in Germany, the Supervisory
Board will have the same number of
shareholder representatives as it does
employee representatives and will have
12,16 or 20 members, depending on the
numbers of employees.™

On the other hand, SE's have the option, if
they choose a dual board structure, to have
a smaller Supervisory Board. A number of
German SE's have made that choice.”
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By contrast, few publicly traded companies
with unitary boards choose to have boards
as large in number as the typical German
AG Supervisory Board. In the US, in 2017
BlackRock Inc. and General Electric Co. were
the only companies in the S&P 500® with 18
board members.”® General Electric shrunk
its board to 12 members at its April 2018
shareholders meeting.

Independence

On its face and from a formal perspective,
the German Supervisory Board is clearly
independent of the company and the
Management Board and there is no need for
the securities regulator or

stock exchange rules, for example, to
stipulate independence for Supervisory
Board members (as the US SEC and NYSE
and NASDAQ do in the US, for example).

A member of the Management Board of a
German publicly-listed company may not
join the Supervisory Board of the same
company for two years after stepping
down from the Management Board.”

But the meaning of Supervisory Board
director independence is the subject of
ongoing discussion in Germany. “This is
mainly due to the fact that not only unions
but also founders (and their families) are
uncomfortable with their treatment under
commonly accepted definitions.”’® Certain
commentators note that Supervisory Board
members may not in practice have the
independence to control conflicts and self-
dealing, whether that is due to their links to
banks, labor unions or to the concentrated
shareholdings which may dominate and be
linked to both the Supervisory Board and
Management Board.”
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Terms & Term Limits

The maximum term for members of the
Supervisory Board, like that of members of
the Management Board, is five years, taking
into account the date of the shareholders'
meeting. Appointment to an additional term
is permitted.?°

Board Committees

The Supervisory Board is free to establish
committees. The German corporate
governance code (Deutscher Corporate
Governance Kodex or "DCGK") recommends
that committees be established in order to
improve the Supervisory Board functioning.
Sizeable companies usually have, at
minimum, a Nomination Committee and

an Audit Committee. The role of the Audit
Committee is, as one might anticipate, to
exercise oversight over the company's
accounting procedures, effectiveness of its
internal controls, its risk management and
audit systems and the audit of its financial
statements. Each committee which the
Supervisory Board establishes must keep
the entire Supervisory Board informed of
its actions. If the Supervisory Board as a
whole delegates a particular responsibility
to a committee, the Supervisory Board
members who are not members of that
committee must supervise the members
of that committee.?’ Due to the increased
complexity of business risk and regulation
in many industries, quite a number of larger
AG's Supervisory Board's have and are
establishing additional committees in order
to dig deeper into aspects of corporate
governance. In recent years, committees
focused on risk management and
compliance are among the more commonly
established committees.

Number of Meetings

The typical German Supervisory Board
meets at least four times a year.?? The
Supervisory Board may meet more often
and many do. As one would expect of the
senior executive team, the Management
Board meets much more often.

Mandatory Workers’ Representatives &
Representatives of Shareholders

See the discussion of co-determination at
Section 1.2 above.

Liability & Remuneration

The liability of a member of the Management
Board towards the company is generally
unrestricted and unlimited. Supervisory
Board members are held to the same high
liability standards as Management Board
members. The Supervisory Board and
Management Board are obligated to take the
necessary action to enforce the legal liability
of former members of the other board.

Diversity

Per Deloitte’s 6th edition of it's Women

in the Boardroom publication, German
gender quota legislation passed in 2015
requires roughly 105 listed companies
with full employee representation on their
Supervisory Boards to have women hold
at least 30 percent of non-executive board
seats. Companies that fail to do so must
appoint women to fill vacant board seats
or leave them empty.?* In 2019 the average
share of women on Supervisory Boards in
a sample of 185 listed companies exceeded
30 percent for the first time.?

About 3,500 companies are listed or
have employee representation on their
supervisory boards and are subject to
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the Law on Equal Participation of Women
and Men in Leadership Positions in the
Private and Public Sector. They will have

to determine their own binding quotas for
Management and Supervisory Board seats
and for members of top management.
These regulations will also be reflected in
the gender requirements for state-owned
entities. Listed companies subject to the
legislation must report on compliance in
the corporate governance statement of
the management report. Under certain
conditions, companies also need to report
target figures and company-specific time
limits related to the implementation of
measures to achieve equal representation.

The 2015 quota legislation contains a
50 percent target for women on the
Supervisory Boards of state-owned
enterprises from 2018 onward.

Itis worth taking a closer look at a few of
the extremely large German AG's which are
consistently the subject of public interest
in all major commercial centers and which
are also featured routinely in the US
business press. We look specifically at how
their Supervisory Boards have organized
themselves and handle their work. The
authors make no comment and express
no opinion on these Supervisory Boards'
decision making or their effectiveness as
instruments of corporate governance.
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Examples of German AG Supervisory Boards

Daimler Deutsche Bank

Number of Members Number of Members

The Daimler AG Supervisory Board currently has 20 members, divided equally In its Supervisory Board Report within the Deutsche Bank 2018 Annual Report, the 20 member
between 10 representatives of the shareholders and 10 representatives Supervisory Board reported that it and its nine committees met 54 times during 2018 (vs. 59 times in
of the employees. 2017), with nine meetings of the entire Supervisory Board (versus ten in 2017). Two areas of particular
focus were strategy and dealing with the Bank’s legacy issues.

The Committees and Number of Meetings

The Daimler Supervisory Board has established three formal committees
in accordance with the Daimler Supervisory Board's rules of procedure:
Presidential, Audit, and Mediation, and has also established a fourth
committee in accordance with the GCGK, Nominations.

The Committees and Number of Meetings
The Supervisory Board set up two additional board committees, one to focus on strategy and one to
focus on technology, data and innovation.

Currently the Deutsche Bank Supervisory Board has nine standing committees:

On its website, Daimler clearly sets out the role of each Committee as follows: « Chairman’s Committee (4 members, 2 of whom are employee representatives), which

met 9 times in 2018;
“The Presidential Committee is responsible for deciding the service contracts

and other contractual matters in relation to the Board
of Management and the Supervisory Board. The Presidential Committee

* Risk Committee (7 members, 3 of whom are employee representatives) which met 6 times in 2018;
e Audit Committee (9 members, 4 of whom are employee representatives), which met 7 times in 2018;

advises and decides on issues relating to corporate governance and issues * Nomination Committee (5 members, 2 of whom are employee representatives, which

recommendations on such issues to the extent Supervisory Board approval
is required. Moreover, it assists and counsels the Supervisory Board'’s
Chairman and Vice Chairman.”?® It has 4 members, 2 of whom are employee
representatives, and met five (8) times in 2018.

The Audit Committee has the responsibility one would expect to review
and examine the financial statements of the company, to instruct the
auditors and determine points to emphasize during the audit and to make
recommendations to the full Supervisory Board on financial measure, use
of net income and the like. It has 4 members, 2 of whom are employee
representatives, and met six

(6) times in 2018.

The Mediation Committee is established pursuant to the Co-
Determination Act, but did not meet in 2018.

In compliance with the German Corporate Governance Code the
Supervisory Board has also established a Nomination Committee.

The committee's task is to propose candidates representing the shareholders
for election to the Supervisory Board.”" The

Nomination Committee is composed exclusively of 3 Supervisory Board
members representing the shareholders. It meets as required.?”’ The
Nomination Committee met two (2) times in 2018.

10

Among other things, in 2017 the Chairman’s Committee “worked intensively on preparing
recommendations for decisions of the Supervisory Board on pursuing claims for damages or taking
other measures against ten former Management Board members and one incumbent Management
Board member” as well as monitoring various legal proceedings and concluding certain settlements.?®

The Integrity Committee was focused on resolving legacy issues (such as wrapping up the internal
forensic investigations carried out with the assistance of independent external advisors) and in
reviewing the Management Board progress on material litigation cases and regulatory, as well as
governance, and reviewing reports from the Management Board on reputational risks.

met 6 times in 2018;

Compensation Control Committee (4 members, 2 of whom are employee representatives), which
held 5 meetings in 2018;

Integrity Committee (6 members, 3 of whom are employee representatives), which met 6

times in 2018;

Strategy Committee (8 members, 3 of whom are employees representatives), which met

3times in 2018;

Technology, Data and Innovation Committee (6 members, 3 of whom are employee representatives),
which met 3 times in 2018;

Mediation Committee Committee (4 members, 2 of whom are employee representatives),
established pursuant to provisions of Germany’s Co-Determination Act, which did not meet in 2018.

1
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Volkswagen AG

Number of Members

The Volkswagen Supervisory Board is comprised of 20 members, of
which 10 are representatives of VW's workforce, and are organized
in five committees. The members of the Supervisory Board have
remained fairly stable during the diesel emissions scandal.?®

The Committees

The Volkswagen Supervisory Board's five committees are:
Executive Committee,

Mediation Committee,

Audit Committee,

Nominating Committee, and

Special Committee on Diesel Engines (established in October
of 2015 in the wake of the diesel emissions scandal).

oA WwWN =

Number of Meetings

The Board held 12 meetings in 2017 with an average attendance
percentage of 84.6%.3° The Executive Committee held 17 meetings
during the fiscal year and the Special Committee on Diesel Engines
met 11 times during the year. The Audit Committee met 5 times
during 2017, whereas the Mediation and Nominating Committees
did not meet during that year.

L\
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It is worth noting that these Supervisory Boards of large multi-
billion dollar corporations with operations all over the world tend
to face ever increasing workloads, workloads which would have
been considered extraordinary fifteen years ago, and that they
manage this markedly increased workload with a comparatively
small number of board committees. Many US corporations

with 9-member boards of directors have four or five standing
committees while many German corporations with 20-member
Supervisory Boards only have three or four standing committees,
including often a version of an “Executive” Committee (also called
a Presidential or Chairman’s Committee) where the genuinely
strategic decisions are prepared and “socialized” for the full
Supervisory Board. Further, Compensation Committees and
Governance Committees are not as common as they are in the
US and Risk/Compliance Committees are not widely used outside
the financial services sector.

Given that the group dynamics of a 20-member board are quite
different from a 9-member unitary board (a fairly average board
size in the US), one might expect more leveraging of committees
on the German AG Supervisory Board to deal with the resultant
workload and to enable each Supervisory Board member

to contribute their own talent and experience. In light of the
challenges faced by many of these corporations in increasingly
complex regulatory environments, questions about employing a
more effective use of board committees may fairly be asked.
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The German Supervisory Board in
Action: Regular Order, M&A, Crisis

Regular Order

The watchful role of the Supervisory Board
as to the conduct of the German AG is
similar to the responsibility of the US Board
of Directors and continues to evolve in
response the perceived need for increased
oversight and monitoring of executive
leadership teams.

Strategic Planning Process

Traditionally, German Supervisory Boards
have seen their oversight role as more
"backwards” or “looking-back” monitoring as
opposed to “forward-looking” and strategic.
However, since the early 1990's, in the wake
of a German Federal High Court decision,
the future-oriented, strategic role of the
Supervisory Board is now also emphasized
as "the second main task” in addition to
holding management accountable, including
hiring and firing the CEQ.*'

Annual Budgeting Process

Similar to the process in a unitary board
governance model, it is the Management
Board's legal responsibility to develop an
annual budget as well as usually a 4 to 5 year
plan that is in line with corporate goals and
then to defend that budget proposal in front
of the Supervisory Board.

Roles of Committees

Supervisory Board Committees exist to
support the entire Board's duties and
responsibilities. A good example of this

is the Audit Committee. Since not every
single member of a Supervisory Board

can or should be a financial or accounting
expert, it is strongly recommended that an
Audit Committee—largely made up of such
experts—spends the requisite time to “dig
deep” into a corporation’s balance sheet and
profit and loss statements.
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Mergers & Acquisitions

The relationship between the Management
Board and Supervisory Board in an
acquisition context can be relatively fluid
among the larger companies although an
AG's Supervisory Board tends not to be
deeply involved in planning implementation
of the acquisition. Like US boards, the
German AG's Supervisory Board needs to
monitor management's strategic rationale
or fit and how the potential outlay of capital
will make the company, post-acquisition,
stronger, more resilient, more competitive
and the like, as well as the forecast and path
for post-merger integration. Very much like
awell run US board, the well run German
AG Supervisory Board checks that the
development and execution of the business
strategy, including that of an acquisition
campaign, fits the long term, approved goals
of the company. The Supervisory Board is
informed by the CEO and the Management
Board regularly and can choose to establish
a special M&A subcommittee.

The two-tier board structure can help in
the acquisition process if the respective
roles are well defined and both boards
communicate well and readily with one
another. A Supervisory Board may be
required to approve acquisitions (for
example, by refraining from the exercise of
its veto power) in a number of ways—for
publicly listed companies, by the German
takeover statute (Ubernahmegesetz),

the Bylaws of the company or the rules

of procedure adopted by a particular
Supervisory Board. But the many members
of most sizeable AG's Supervisory Board's,
the fact that many Supervisory Board
members (especially the employee
representatives) are not experienced in
deal flow, and the absence of executives on
the Supervisory Board, can all inhibit and

restrain informed debates of acquisition.*
By and large, the employee representatives
on the Supervisory Boards know that their
preserving the confidentiality of information
they receive, including with respect to
proposed M&A, and preserving the trust of
their fellow Supervisory Board members, is
not only a key responsibility of theirs to the
company as Supervisory Board members,
but is also necessary for them to be valued
as contributors by their fellow Supervisory
Board members.

Crisis

Areal test for any Board, whether a German
Supervisory Board or a regular US Board

of Directors, comes when an unexpected
crisis descends on a corporation. While any
organization’s response to an unexpected
event often comes down to the personalities
and leadership styles of the individuals and
groups involved, there are clear points of
difference in the way a Supervisory Board
tends to grapple with a crisis. Since it is the
Management Board's responsibility to be
“on point” during a crisis, the Supervisory
Board's role is primarily in advising the
Management Board and serving as a

check on management's performance.*

It generally does not see itself in the role

of actively communicating on behalf of

the company and it does not view itself

as having to formulate the company's
response to the crisis, but rather to monitor
management's response. Although a US
Board of Directors sees itself as more “in
the foxhole” with the executive team, the
German Supervisory Board acts as if it is
one step removed.

Conclusion
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In sum, although the powers and authorities set out by the respective corporate laws

seem to be similar (at its most basic, the AG's Supervisory Board supervises or controls
management in the form of the Management Board), German laws, practice and custom,

as well as the presence of employee representatives on larger German public Supervisory
Boards, dictate significant differences in the German Supervisory Board's working and
function versus the US publicly listed corporate board. However, those differences play out
in the context of similar corporate governance objectives. Having an understanding of the
German Supervisory Board, is important for US public company directors whose companies
are doing business with a German AG which is controlled by a Supervisory Board, or who are
considering becoming a German Supervisory Board member.
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