Global Employment Solutions

Global InSight
23 May 2014
In this issue:
Australia: Increasing focus on employment tax and immigration requirements...................................................................... 1
United Kingdom: Immigration Update: Preventing Illegal Working – Draft Code of Practice .................................................. 8
Global Rewards Updates: People’s Republic of China: Increased focus from tax authorities on equity awards ..................... 10
Global Rewards Updates: Turkey: Securities law – changes to clearance applications .......................................................... 11

Australia:
Increasing focus on employment tax and immigration requirements
Overview
Over the past few months, Deloitte has seen the Australian Taxation Office (ATO), Department of Immigration and
Citizenship, (DIAC) and the Offices of State Revenue (OSRs) focus on various employment tax and immigration
requirements. Amongst numerous other ongoing compliance obligations, our clients are now seeing the practical flow-on
implications of previously legislated superannuation reforms coming into play. They are increasingly recognizing tax and
immigration risks associated with expatriate employees and are keen to mitigate penalties relating to inappropriately
classified contractor arrangements. We also know that ESS reporting, despite having been a requirement since 2009, is still
causing headaches prior to year-end.
To assist you in understanding the current state of play, we discuss each of these areas below and hope that our GES
insights provide you with some key takeaways that may be relevant for your business.
SG – Division 293 Notices
In the 2012 budget, Bill Shorten (then acting in his capacity as Minister for Financial Services and Superannuation)
announced an intention to implement measures that created a “reduction of higher tax concession for contributions of very
high income earners.” As a result, Division 293 tax of the Income Tax assessment Act 1997 (ITAA97) was introduced by the
bill titled Tax and Superannuation Laws Amendment (Increased Concessional Contributions Cap and Other Measures) Act
2013, which received Royal Assent on 28 June 2013. The legislation was drafted to have retrospective application and,
therefore, Division 293 tax can apply in respect of superannuation contributions made from 1 July 2012.
In January 2014, the ATO commenced issuing Division 293 tax notices of assessment in respect of superannuation
contributions made within the year ended 30 June 2013. Given the complex nature of the legislative provisions, our clients
have experienced various technical and administrative issues, which we address below.
What is Division 293 tax?
Generally, concessional (pretax) contributions made to a superannuation fund are able to access a 30% concession from the
top marginal rate of tax, bringing the effective tax rate on these contributions to 15% (i.e., 45% to 30%) within the fund.
What Division 293 of the ITAA97 seeks to do is reduce this concession to 15% where the contributions are made by a highincome earner.
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In practice, this means that Division 293 tax is usually a reference to the additional 15% tax charged on ‘taxable
contributions’ made for high-income earners. In this context, high-income earners are individuals who have income for
surcharge purposes (disregarding reportable employer superannuation contributions) and ‘low-tax contributions’ greater
than $300,000.
Low-tax contributions are in essence the concessional contributions (including SG and salary sacrifice), less any contributions
subject to excess contribution tax, plus contributions for defined benefit interests.
The Division 293 tax applies to the lesser of the low-tax contribution and the amount above the $300,000 threshold.
Assessment and payment
The ATO collates information from the individual’s income tax return and their relevant superannuation fund (or funds). The
amount of Division 293 tax is assessed by the ATO and will generally be due and payable within 21 days from the date the
notice of assessment is issued by the ATO. Individuals are authorized to have amounts released from their superannuation
benefits for the payment of Division 293 tax (or reimbursed if the individual has already paid the tax), but this must occur
within 120 days of the date of issue of the notice of assessment. The due date for payment of the tax remains the date
advised on the notice of assessment.
Specific rules
There are specific rules for defined benefit interests (particularly in relation to determining the amount of the contribution
for surcharge calculation purposes and when the surcharge needs to be paid), constitutionally protected state’s higher-level
office holders, certain commonwealth judicial officers, and temporary residents who depart Australia.
Individuals are entitled to a refund of any Division 293 tax paid if:




They made a Division 293 tax payment,
They received a Departing Australia Superannuation Payment (DASP), and
They applied to the Commissioner of Taxation in the approved form for the refund.

The amount of the refund will be the sum of all payments made towards any Division 293 tax assessments an individual
made while a temporary resident in Australia. However, if the individual becomes a permanent resident during an income
year, and a payment is made towards a Division 293 tax liability in that income year, that payment will not be refunded.
Deloitte’s view
It has become clear in our interactions with the ATO that not all processes, forms, and technical positions relating to the
Division 293 tax have been entirely formalized. This has been particularly evident in relation to the interaction between
DASP provisions and the availability of refunds under Division 293.
Given this is the first year the Division 293 notice of assessments have been issued, we would recommend that employers
consider:




Whether their employee population is aware of these changes and, if not, how best to communicate the message
effectively
How the additional tax may increase the cost of employment, particularly where individuals are subject to taxequalization arrangements
What administrative processes have been implemented to assist in the payment of such liabilities

Deloitte will be monitoring the progress of these notices closely and, therefore, should you wish to confirm what impact
Division 293 may have on your business, please do not hesitate to contact your local Deloitte representative for further
information in relation to the Division 293 tax.
SG contributions caps
The ATO has released the new indexed superannuation contribution caps that will apply from 1 July 2014.
Global InSight
23 May 2014

Page 2 of 12

Copyright ©2014, Deloitte Global Services Limited.
All rights reserved.

In summary, the contribution caps will be as follows:
Year ending

30 June 2015
and onwards

Concessional
contribution cap

Concessional
contribution cap

Under 50 years

50 years and over

$30,000

$35,000

Nonconcessional
contributions cap

Three years bringforward cap

$180,000

$540,000

Concessional contribution caps
The concessional contribution cap for the 2014 – 2015 income year will now be increased from $25,000 to $30,000.
The concessional contribution cap for an individual who is aged 49 years or over on 30 June 2014, remains at $35,000 in
the 2014 – 2015 income year. There is no indexation increase applied to this cap.
Nonconcessional contribution caps
The following nonconcessional caps have also been increased:



Annual nonconcessional contribution cap increases from $150,000 to $180,000.
Nonconcessional contribution cap under the three years’ bring-forward provision increases from $450,000 to
$540,000.

Deloitte’s view
Due to these changes, existing contribution strategies may need to be revised to benefit fully from the increased
contribution caps, particularly, the $90,000 increase under the three years’ bring-forward provision.
If the three years’ bring forward is triggered in the 2014 income year, the three-year cap will remain at $450,000 for the
period 30 June 2016. The bring forward is triggered if more than $150,000 of nonconcessional contributions are made.
Accordingly, for individuals who will be aged 64 or less at 1 July 2014, and who have not triggered the bring-forward
provision in the 2012 – 2013 or 2013 – 2014 income years, consideration should be given to postponing the trigger event
(i.e., not contributing more than $150,000 in the 2013 – 14 income year) until 1 July 2014, at the earliest to take full
advantage of the increased cap.
For individuals who turn 65 during the 2013 – 2014 income year, the trigger event for the three years’ bring forward
cannot be postponed beyond the 2014 income year. Employers and employees should also be aware that existing salary
sacrifice arrangements may need to be altered should the relevant individual intend to “top up” concessional contributions
to fully utilize the concessional contributions cap.
PAYG variation
Employers with employees who are on foreign payrolls have indicated that they find it administratively difficult to meet their
PAYG withholding and remittance obligations within the set time periods. In recognition of this administrative burden, for
many years, the ATO used its discretion to reduce to nil the PAYG withholding that needed to be remitted in respect of
these employees where tax was paid by the employer upon assessment of the employee’s personal income tax return.
Of late, the ATO’s perception is that not all of the Australian income taxes due have been accounted for through the
employees’ Australian income tax returns. Accordingly, the ATO has tightened the criteria relevant for determining whether
such a PAYG withholding variation may be utilized.
Implications for current PAYG withholding variations
The ATO will honor any existing PAYG withholding variations until 30 June 2014.
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Furthermore, the ATO will accept PAYG withholding variation applications under the current provisions until 30 June 2014.
This will be pertinent for employers who have employees on a foreign payroll who arrive in Australia before this tax yearend.
New PAYG withholding variations
If an employer wishes to continue to have a nil withholding variation for payments to employees who are on a foreign
payroll, the employer will need to apply for a new variation and provide a list of:




All relevant employees’ names
The tax file numbers of all relevant employees
The countries of origin of all relevant employees

Employers are required to provide an update to the ATO of any additional relevant employees during the course of the
applicable tax year. The ATO has indicated that they would expect an update to occur each time a new employee is added.
The new PAYG withholding variations will be valid for two years, after which, the employer will need to apply for a new
variation.
No PAYG withholding variation
In the absence of a PAYG withholding variation from 1 July 2014, the employer will be required to register for PAYG
withholding by applying for a withholding payer number. Furthermore, the employer will be required to:





Withhold taxes from the relevant employees,
Report and remit the withheld taxes to the ATO,
Provide the employees with a payment summary each tax year, and
Lodge a payment summary annual report with the ATO by 14 August each tax year.

Alternative approach to meeting the employer PAYG obligation
In order to meet their PAYG obligations, employers who have employees paid through a foreign payroll will generally
operate a ‘shadow/mirror’ payroll. Under a shadow/mirror payroll arrangement, the employee’s pay is delivered through the
home country payroll; the salary is then converted to Australian dollars and used to calculate the PAYG due and remittance
is processed through the Australian payroll.
This approach is popular as it addresses the PAYG obligation on a current-year basis and simplifies the process of meeting
the employer’s other obligations (e.g., payroll tax, superannuation, and workers’ compensation insurance). In addition, due
to the availability of foreign tax credits, it can be a more tax-efficient approach for employers with U.S. employees.
Deloitte’s view
The PAYG withholding variation is designed to reduce the administrative burden for employers in meeting their PAYG
withholding obligations for employees on a foreign payroll and, at first glance, it looks like an attractive concession on the
part of the ATO. At a minimum, it provides cover for employers, with employees on foreign payroll, should they be unable
to meet the PAYG obligations, thereby reducing their exposure to penalties, including potential criminal prosecution of both
the payer and relevant company directors.
That being said, the PAYG withholding variation does not alleviate the administrative burden associated with the employer’s
other obligations. Given that the information required and the process needed for meeting the employer’s PAYG and other
obligations are broadly the same, employers need to consider:



Whether or not having to maintain two processes ─
one for PAYG and a second for their other employer
obligations ─
is actually increasing their risk in failing to meet one or both obligations
What is the additional administrative burden, if any, of operating a shadow payroll to simplify the process of
meeting the employer’s PAYG and other obligations and how can this additional burden be alleviated?

Global InSight
23 May 2014

Page 4 of 12

Copyright ©2014, Deloitte Global Services Limited.
All rights reserved.



How are you going to administratively track and ensure that all new employees subject to the variation are
appropriately disclosed to the ATO?

Whether a PAYG variation is appropriate given a set assignee population needs to be determined on a case-by-case basis.
As such, should you wish to proceed with an application/renewal, we would recommend that you contact your Deloitte
representative.
457 integrity review
Over recent years, there have been several major reforms to the subclass 457 visa program through the introduction of the
Migration Legislation Amendment (Worker Protection Act) 2008, the Migration Amendment (Temporary Sponsored Visas)
Act 2013, and changes to the Migration Regulations 1994.
The 457 visa program plays an important role in the Australian economy by allowing employers to fill temporary skill
shortages. Given the importance of the program to business, the Government has announced a review with the following
aims:





Determine the level of noncompliance by sponsors in the subclass 457 program, both historically and under the
current regulatory framework.
Evaluate the regulatory framework of the subclass 457 program and determine whether the existing requirements
appropriately balance a need to ensure the integrity of the program with potential costs to employers in accessing
the program.
Report on the scope for deregulation, while maintaining the integrity in the program.
Review and advise on the current state of compliance and the appropriateness of existing sanctions.

The review will be conducted by an external panel appointed by the Assistant Minister for Immigration and Border
Protection. Submissions addressing the terms of reference can be made up to the end of 30 April 2014.
Deloitte’s view
Deloitte welcomes the 457 program review and the opportunity it provides to Australian businesses to participate in its
further development.
Deloitte believes that the level of compliance of sponsors using the 457 program has been and continues to be high. A
Senate hearing in May 2013 showed that out of approximately 29,100 active sponsors, only 170 sponsors had received
formal sanctions for breaches. The level of noncompliance is low and this is an area of the program that receives undue
focus.
It is in areas outside of compliance and sanctions that Deloitte believes the review should have the most impact. Issues,
such as Labor Market Testing, the composition of the Consolidated Sponsored Occupations Lists, and the Temporary Skilled
Migration Income Threshold (TSMIT), should have a strong focus in the review.
Deloitte is also strongly recommending the reintroduction of regional concessions for the 457 program. Employers in
regional areas struggle with the TSMIT, especially those within the tourism, agribusiness, and aged and personal-care
sectors. As growth industries identified in Deloitte’s report positioning for prosperity? Catching the next wave, these
industries are currently in a position where they are unable to access the program and ones that are facing urgent labor
shortages.
Contractors
Engaging contractors can be advantageous for employers as they can provide greater flexibility and often demand fewer
entitlements than employees (e.g., leave), but this does not mean that they can be simply ignored when it comes to the
spectrum of employer tax obligations.
In order to understand the relevant employment tax obligations, it is firstly important to understand the distinction between
independent contractors and employees. The distinction is a matter of substance over form and it is not an uncommon
scenario for a contractor’s engagement conditions to be similar to those of the employer’s ordinary employees. At the
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extreme end of the spectrum, this even includes ‘sham arrangements,’ whereby both parties have a common intention to
disguise the actual nature of the arrangement. An example of this is an employee who terminates their employment to be
immediately reengaged as a contractor subject to substantially identical conditions. Contractors found to be employees
under common principles are likely to be subject to all employment tax obligations.
A common mistake with employers who engage contractors is a failure to consider whether the contractors will be
“deemed employees.” Deeming provisions are especially relevant for payroll tax, SG, and workers’ compensation insurance
purposes, and the application of each may vary considerably.
There are more and more instances of SG shortfalls for contractors who are deemed employees for SG purposes.
Contractors are increasingly learning about their legislative entitlements, often by word of mouth from similar contractors,
and are approaching employers asking for their superannuation entitlements. In some cases, contractors are approaching
the ATO, who are obliged to investigate the matter, and are exposing employers to the risk of a wider audit.
Deloitte has found that many employers are also at risk when it comes to maintaining sufficient documentation and
substantiating their positions. This may be as fundamental as keeping any accessible records of contractors engaged and
extends to employers who have correctly applied the law, but their substantiation is lacking.
The OSRs are taking an increasingly aggressive approach to payroll tax positions that cannot be substantiated. Recent
payroll tax audit activity has highlighted that the OSRs expect employers to have a far more in-depth understanding of the
contractors they engage.
The key is to get in early and ensure that records are maintained in the first place. Exercises, such as mock audits, are
invaluable for employers to test their readiness for any revenue authority audits and identify areas for improvement.
Deloitte’s view
Given that hundreds of employers were issued a “request for information” relating to contractors late last year, it is clear
that this is, and will continue to be, a focus area for both the ATO and OSRs.
There is almost no question that, at some point, this issue will be raised within your organization and, when it is, you will
want to be sure that all risks have been mitigated. In order to do this, employers may wish to:




Review current human resource policies surrounding the engagement of contractors;
Consider the contractors who have been ‘on your books’ for a significant period of time; and
If you are using the ATO contractor decision tool, be aware that this will not necessarily provide a correct result for
SG, payroll tax, or workers’ compensation insurance. It is a guide, not a comprehensive analysis, and should only
be used as such.

ESS reporting
Broadly, the provider of an ESS interest (such as share awards and share options) is required to report any ESS income
taxation events during the tax year. The taxation event is reported to the employee on an ESS statement by 14 July, and to
the ATO on an ESS annual report by 14 August, following the 30 June year-end. This report may be prepared via paper or
electronically.
Who is an employee?
For these purposes, the term “employee” has a wide scope. It includes employees and associates of employees of both the
company and its subsidiaries (including past and prospective employees). Individuals, such as directors, contractors, and
consultants, may also be treated as employees for ESS purposes.
If an ESS interest has been provided to any of the above persons, and an ESS income taxation event has occurred during the
tax year, then the provider is required to report ESS income for that person.
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Who is a provider?
An ESS provider can be a foreign headquartered company or an Australian company. For example:




Where share awards/options are offered by a non-Australian-tax-resident company to employees of its Australian
subsidiary, the foreign parent is considered to be the provider. The Australian subsidiary is not the provider.
Where share awards/options are offered by a non-Australian-tax-resident company to its mobile employees who
have an Australian service period, the foreign parent is considered to be the provider.
Where share awards/options are offered by an Australian-tax-resident company to its own employees or
employees of its Australian subsidiaries, the Australian company is the provider.

Recent changes indicating an ATO focus on “foreign providers”
Many non-Australian-based parent companies are still not meeting their ESS reporting obligations in Australia. The
Australian subsidiary is often not aware of the ESS interests awarded by the non-Australian-based parent company to
employees now living and working in Australia. Therefore, the ATO has increased its scrutiny surrounding the compliance of
foreign providers with ESS reporting obligations. This has been demonstrated by a number of recent changes:




The ESS annual report paper form has been updated to contain a tick box for companies that do not have an
Australian Business Number (ABN) (i.e., foreign companies).
The ATO’s electronic ESS Bulk Load Excel Spreadsheet allows for the ABN field to be completed with a zero if an
overseas address is entered (intended for foreign companies).
The ATO has ensured that its website and communications refer to the “provider” rather than “employer” where
ESS reporting is concerned.

Sourcing for mobile employees
In 2013, the ATO also released an announcement clarifying its position in respect of participants who are taxable only on a
portion of the gain in Australia as a result of being resident in another country during the life of the award.
Where the provider is able to calculate the portion of the gain assessable to a mobile employee, the provider should report
the actual assessable amount of the gain (after taking into account foreign service).
If the actual amount cannot be reported by the due date, the provider should:



Report the gross amount by the due date, and
When known, report the actual amount on an amended ESS statement to the employee and an amended ESS
annual report to the ATO.

Providers should ensure that they report the actual assessable amount (taking into account any period of foreign service)
where possible. This will avoid mismatches arising when the ATO subsequently compares data from ESS annual reports with
employees’ tax returns.
Deloitte’s view
Companies should determine who the provider is for the purposes of ESS reporting and ensure that ESS reporting is carried
out correctly and on an annual basis.
If there have been failures to report ESS taxable events, a provider should, within 30 days, issue ESS statements to
employees and lodge any outstanding ESS annual reports with the ATO. If there are changes to or omissions in any
information previously provided either to employees or the ATO, then the provider should amend the ESS statements and
ESS annual reports.
Companies should ensure that their systems for completing the ESS reporting in Australia are adequate. If you need any
assistance with this or if you would like to receive information about Deloitte’s automated tool for ESS reporting, your
Deloitte contact would be pleased to help you.
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United Kingdom:
Immigration Update: Preventing Illegal Working – Draft Code of Practice
Code of Practice
On 6 May 2014, the government published a Draft Code of Practice (the “Code”) which will be effective from 16 May
2014.
URL: http://tax.cmail3.com/t/r-i-xilthid-l-j/

The Code, which has been issued under s.19 of the Immigration, Asylum and Nationality Act 2006 that came into force in
February 2008, includes information and changes to the prevention of illegal working rules.
Changes to the Code
The main purpose of the Code is to:
1. Set out some changes to right-to-work checks
2. Explain the factors that the Home Office can consider to determine the amount of civil penalty for employing an
illegal worker
The Code applies to checks or repeat checks made on or after 16 May 2014 – and penalties (in respect of any employment
which commenced on or after 29 February 2008) where the breach occurs on or after 16 May 2014.
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Preventing Illegal Working








Remote Checks – We know that the potential employee usually has to be present when the checks are made (so,
for example, passport photos can be compared to the person standing in front of the checker) – but now it is clear
that you can be “present” via a live video link. This adds some flexibility to the checking process, if it does need to
be carried out remotely in extreme circumstances.
Twelve Monthly Checks – One of the more substantive changes contained in the Code is that employers are not
automatically required to conduct checks every 12 months following the initial right-to-work check to retain their
statutory excuse. A follow-up check will instead be required as specified in the Code. Generally, this will be when
the employee’s permission to be in the United Kingdom is due to expire.
List B: the six-month statutory excuse – There are documents on List B which will provide a statutory excuse for
only six months (where, for example, applications are pending at the Home Office) – and checks will have to be
carried out again at the six-month point.
Students – In respect of students who have a restricted right to work, employers will be required to obtain and
retain a copy of evidence from a student’s education sponsor, setting out their term and vacation times covering
the duration of their period of study in the UK for which they will be employed.
Checks where TUPE applies – There is an extension to the grace period (to 60 days) for conducting right-to-work
checks for employees acquired as a result of TUPE transfers.

Civil Penalty
The draft code provides a revised method for calculating civil penalty levels with the option for payment by instalment and
the reduction of the civil penalty amount for early payment (fast payment option).
The maximum starting penalties are £15,000 per worker for a first breach and £20,000 per worker for a second or repeat
breach (up from a previous maximum of £10,000 per worker for repeat breaches). The new framework for civil penalties
includes consideration of mitigating factors, such as cooperation with the Home Office and effective internal procedures,
which may reduce the penalty.
Deloitte’s view
The changes in abolishing 12 monthly checks will decrease employers’ administrative burden together with the flexibility of
allowing verification of employees’ documents via video link will enable employers to carry out the document checks
efficiently. These changes may affect the processes employers already have in place and although the code does not impose
any legal duties on an employer, the Home Office officials will most likely refer to this Code when considering issuing civil
penalties for the engagement of illegal workers.
Employers should ensure they have familiarized themselves with this Code and amend their policies where applicable.
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Global Rewards Updates:
People’s Republic of China: Increased focus from tax authorities on equity awards
Background
Tax and foreign exchange registration and reporting requirements have long been in place for companies that offer
employee equity incentive plans in China. For example, companies must register equity plans with the relevant local tax
bureau and report any new grants, vests or exercises. Further, if People’s Republic of China (PRC) nationals are participating
in an equity plan offered by a foreign company, the employer is also subject to registration and ongoing reporting with the
State Administration of Foreign Exchange (SAFE) or its local offices. Previously, not all of these requirements were strictly
enforced in some cities or provinces. However, recent changes in practice, particularly in the Shanghai and Jiangsu
provinces, signal an increased focus by the authorities on compliance with equity plan registration and reporting
requirements.
Tax registration updates
Under the current tax regulations, all equity plans offered by an employing company in China must be registered with the
company’s in-charge tax bureau(s) before the plan is rolled out. Any ongoing award events (i.e. new grants, vests or
exercises of shares) must also be reported in a timely manner to the tax bureau. Penalties may be imposed on the company
for failure to comply with this and more importantly, employees may be disqualified from the preferential individual income
tax treatment applicable to equity-based salary income (i.e. if preferential treatment applies, such income may be spread
over the vesting period (up to a maximum period of 12 months) for tax computation purposes, with the result generally
being that a lower tax rate can be applied).
Shanghai –




The Shanghai tax authorities have recently increased their enforcement of the reporting of equity plans, in an effort
to streamline and improve the process. For example, reporting is now required into two categories: “grant
information” and “vesting/exercise information” to facilitate compliance.
It has been noted that, in a few cases in 2013, reporting later than the deadline set by the bureau has led to the
denial of the preferential tax treatment.
A few district-level tax bureaus in Shanghai have conducted special tax audits on equity plans. Companies that
have reported equity-based income for employees on withholding returns in the last three to five years may be
selected and reviewed. If a company is found not to have complied with the registration/reporting requirements,
but the preferential tax treatment was applied to the employee’s income, the tax bureau will require the company
to make a retroactive adjustment and pay the under-withheld individual income tax.

Jiangsu –




Employee equity plans also have become an audit target in Jiangsu. The tax bureau at the provincial level may
conduct random tax audits in which the employing company will have to submit relevant supporting documents,
including documents on vesting/exercise and an explanation of the tax calculation. Failure to do so may result in
penalties.
Companies in the Jiangsu province are generally required to submit an annual reporting form to the tax authorities
for their expatriate employees/secondees. Any equity plan-related information has now been incorporated into this
annual reporting requirement.

Foreign Exchange registration update
Shanghai – The SAFE Shanghai office recently amended the format of the initial registration form for companies operating
multiple equity plans. Such companies now only have to complete a single form instead of separate forms for each plan.
Action
Given the increased focus from the authorities on equity plans, it is recommended that companies operating equity plans in
China take the following steps:
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—

Review the implementation status of their plans and take immediate action on the initial tax registration if this has
not already been done for existing plans;
Set up an internal process to ensure ongoing compliance with the reporting requirements;
Assess and manage potential individual income tax exposure if the company has adopted the preferential tax
treatment on equity income but failed to make a timely registration; and
Monitor local requirements to ensure that ongoing reporting obligations are aligned with any new processes from
both tax and foreign exchange perspectives.
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Global Rewards Updates:
Turkey: Securities law – changes to clearance applications
Background
In Turkey, an employee share plan does not normally give rise to any prospectus implications, on the basis that it would not
qualify as a ‘public offering’. However, it became common practice for companies to notify the Turkish Capital Markets
Board (the “CMB”) about any employee incentive plans and obtain clearance from the CMB that it did not qualify as a
‘public offering’.
This notification clearance procedure was not a legal requirement but it became an established practice of the CMB. The
process usually took between 15 to 30 days and required assistance from Turkish lawyers.
If the CMB decided that the employee share plan qualified as a ‘public offering’, then it would require the registration of the
shares subject to the employee share plan with the CMB. If the CMB decided that the employee share plan did not qualify
as a ‘public offering’, then it issued an ‘affirmative opinion’ in relation to the employee share plan and stated that the shares
subject to the plan did not need to be registered with the CMB.
Changes to the process in Turkey
The Foreign Capital Market Instruments, Depository Certificates and Foreign Investment Funds Communiqué (No.VII –
128.4) repealed the previous Communiqué regarding Registration and Sale of Foreign Capital Market Instruments and
Depository Receipts (No.III/44).
The result is that companies offering employee share plans in Turkey need to decide for themselves whether their plan
constitutes a public offer as the CMB does not want to receive applications on this matter. Although it is unlikely in most
cases that an employee share plan would constitute a public offer (because it is not a ‘general invitation’), if you are in any
doubt as the position in relation to your plan, you should seek professional advice.
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Action
This is a welcome development as the application to the CMB could be a costly and time consuming process. It does mean
that the responsibility for determining whether an offer under an employee share plan is a ‘public offer’ rests with the
company, although for most employee share plans this should not be the case.
In the case of uncertainty, we recommend that companies obtain professional advice in respect of their plan before making
any offers to employees in Turkey.
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Have a question?
If you have needs specifically related to this newsletter’s content, send us an email at
clientsandmarketsdeloittetax@deloitte.com to have a Deloitte Tax professional contact you.
About Deloitte
Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited, a UK private company limited by
guarantee, and its network of member firms, each of which is a legally separate and independent entity.
Please see www.deloitte.com/about<http://www.deloitte.com/about> for a detailed description of the legal
structure of Deloitte Touche Tohmatsu Limited and its member firms.
Deloitte provides audit, tax, consulting, and financial advisory services to public and private clients spanning
multiple industries. With a globally connected network of member firms in more than 150 countries, Deloitte
brings world‐class capabilities and high‐quality service to clients, delivering the insights they need to address
their most complex business challenges. Deloitte has in the regions of 200,000 professionals worldwide all
committed to becoming the standard of excellence.
Disclaimer
This publication contains general information only, and none of Deloitte Touche Tohmatsu Limited, its
member firms, or their related entities (collectively, the “Deloitte Network”) is, by means of this document,
rendering professional advice or services. Before making any decision or taking any action that may affect
your finances or your business, you should consult a qualified professional adviser. No entity in the Deloitte
Network shall be responsible for any loss whatsoever sustained by any person who relies on this publication.
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