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New reporting requirements for foreign
investments/income introduced
The Chinese State Administration of Taxation (SAT) issued a notice on 30 June
2014 (Bulletin 38) that will require Chinese resident enterprises to report holdings
in foreign enterprises, as well as other information relating to foreign-source
income. The new rules will apply as from 1 September 2014.

Information on foreign investments
According to Bulletin 38, a resident enterprise will be required to report a holding
of 10% or more in a foreign enterprise on a specific form ("Information Reporting
for Participation of a Resident Enterprise in a Foreign Enterprise"). The form will
have to be completed for each foreign enterprise if:
1) On 1 September 2014, the resident enterprise holds, directly or
indirectly, 10% or more of the foreign enterprise;
2) After 1 September 2014, the direct or indirect holding of the resident
enterprise in the foreign enterprise increases from less than 10% to
10% or more; or
3) After 1 September 2014, the direct or indirect holding of the resident
enterprise in the foreign enterprise decreases from 10% or more to
less than 10%.
Chinese accounting rules will have to be followed in determining whether a filing
obligation arises. The interpretation notes that accompany Bulletin 38 clarify that
the indirect participation percentage is to be calculated by multiplying the
shareholding percentage at each tier of the ownership chain (if an intermediary
shareholder holds more than 50% of the shares of a lower-tier entity, its
shareholding percentage will be considered to be 100% for calculation purposes).
The form will be required to be submitted quarterly or monthly with the
prepayment of enterprise income tax (EIT). Since the prepayment of EIT normally
is due on a quarterly basis, the bulletin seems to suggest that the form will have
to be filed with the prepayment due immediately after a filing obligation arises. In
other words, a resident enterprise falling under situation 1) above likely will have
to file the form no later than 15 October, at the time the third-quarter prepayment
of EIT is made.

Information will have to be provided on the foreign-invested enterprise, other
shareholders with a holding of 10% or more, any Chinese resident individuals that
are part of the senior management of the invested enterprise, changes to the
participation percentage, etc.

Information on controlled foreign corporations (CFCs)
Bulletin 38 imposes an obligation on a resident enterprise to submit certain
documents at the time it files its annual EIT return with regard to a CFC. A CFC
generally refers to a foreign enterprise that is more than 50% collectively owned
by Chinese resident enterprises (or by Chinese resident enterprises and resident
individuals), where each such Chinese resident owns, directly or indirectly, more
than 10% of the voting shares and the effective tax rate of the foreign enterprise
is lower than 12.5%. Note that even if the ownership percentage requirements are
not satisfied, a foreign enterprise that is substantively controlled by Chinese
residents in terms of its ownership, capital, operations, buy and sell relations, etc.,
still may be considered a CFC if its effective tax rate is lower than 12.5%.
The following documents are required to be submitted:
•

•
•

A "CFC Information Reporting Form" for each CFC, regardless of whether
the CFC is subject to the "deemed dividend distribution" (under which the
undistributed profits derived by a CFC may be taxed in China as a
deemed distribution to the Chinese parent);
China GAAP financial statements for each CFC that is subject to the
deemed dividend distribution; and
China GAAP financial statements for each foreign enterprise whose
income tax paid in relation to the foreign-source dividends is eligible to
provide an indirect foreign tax credit (FTC) to the Chinese resident
enterprise.

Information on foreign-source income
Bulletin 38 allows the Chinese tax authorities to request necessary information
relating to foreign-source income during the course of a tax inspection (e.g. tax
audit, transfer pricing review, etc.).

Miscellaneous
A resident enterprise may request an extension if there are valid reasons for a
delay in submitting or reporting information. However, Bulletin 38 specifies that
"valid reasons" do not include a situation in which foreign legislation or business
contracts prohibit the enterprise from providing such information.
The reporting requirements also may apply to establishments of a nonresident
enterprise in mainland China if the enterprise derives foreign income that is
effectively connected with the establishment.

Comments
Given the rapid increase in outbound investments from China, as well as the
evolution of the global and domestic anti-avoidance initiatives, foreign-source
income clearly will become an area of focus by the Chinese tax authorities.
Bulletin 38 signals the tax authorities’ intent to strengthen administration in this

area. Affected taxpayers' compliance costs likely will increase, along with the tax
risks in certain circumstances. For example, the requirement to submit China
GAAP financial statements for certain CFCs or foreign entities generating FTCs
may significantly increase a group's compliance costs, as those foreign entities
otherwise may not have the obligation to prepare China GAAP financial
statements (especially those entities that are not consolidated with the Chinese
parent for financial reporting purposes). For those Chinese resident enterprises
that have CFCs, it also would be prudent to carefully review the tax position under
the deemed dividend distribution rule (if this has not already been done), since
the risk of detection of nontaxed deemed distributions willincrease under the
Bulletin 38 reporting obligations.
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