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United States Tax Alert

Notice 2017-42: Extended effective date
for Section 871(m) withholding on
dividends

On August 4, 2017, Treasury and the IRS issued Notice 2017-42,
“Extension of the Phase-in Period for the Enforcement and
Administration of Section 871(m)” (the “Notice”). The Notice
essentially extends certain aspects of the final and temporary
regulations under Internal Revenue Code section 871(m) published
on September 15, 2015 in the Federal Register as TD 9734, 80 FR
56866 (the “Final Regulations™). Notice 2016-76, 2016-51 |.R.B.
834, published on December 19, 2016, provided phased-in
application of certain parts of the Final Regulations to provide
taxpayers additional time for administration of section 871(m)
treatment of non-delta one equity derivative contracts and to
coordinate such treatment with the requirements of the new
Qualified Intermediary (QIl) agreement.

Notice 2016-76 overview

Notice 2016-76, which announced reversal of the dividend
exemption treatment in Notice 2016-42, as well as a simplified
standard for the combination rule during an interim period, provided
originally that the tax on US-source dividends received by a Qualified
Derivative Dealer (QDD) in derivative dealer capacity would not
apply through December 31, 2017, and the interim simplified
standard for the combination rule would also apply for the 2017
year. Notice 2017-42 extends these original extended due dates by
one additional year through December 31, 2018 along with
extending the good faith compliance relief for the QDD provisions of
the Qualified Intermediary (QI) agreement, as discussed below.



New Notice 2017-42

In Notice 2017-42, Treasury and the IRS have provided additional
time for taxpayers and withholding agents to implement the Final
Regulations applicable to:

®
(i)

Giii)

Non-delta one transactions: extended through 2018

Simplified standard for combined transactions under Treas.
Reg. 81.871-15(n): extended through 2018

Under the simplified standard, withholding agents are
required to combine transactions entered into in connection
with each other. Notice 2016-76 provided that for 2017
only, transactions need be combined only when they are
“over-the-counter” (OTC) transactions that are priced,
marketed or sold in connection with each other. Listed
transactions are not required to be combined in 2017. This
approach is extended through 2018. However, OTC
transactions that are combined in 2017 and 2018 (i.e., OTC
transaction that are entered into in connection with each
other) will continue to be treated as combined for future
years. Transactions that are not combined in 2017 and 2018
will not be combined in future years unless reissued or
events require retesting.

The effective/applicability date for non-delta one
transactions described in Treas. Reg. 81.871-15(d)(2) and
(e) will not apply to any payment made with respect to any
non-delta one transaction issued before January 1, 2019.

US-source dividends paid to a QDD: withholding and Section
881(a) liability deferred through 2018

Treasury has changed its policy on the treatment of
dividends paid to QDDs. Originally, 2015 final regulations
with implementation for QDDs and Qls in Notice 2016-42
issued July 1, 2016 in advance of the QI revenue procedure
provided that dividends paid to documented QDDs were not
subject to withholding or to QDD tax liability if the QDD had
offsetting payments made in the QDD’s dealer capacity.
Notice 2016-76 announced a reversal of this treatment, and
revised final regulations issued in 2017 provided that US-
source dividends payable to documented QDDs would be
subject to withholding and to QDD tax liability regardless of
the QDD'’s offsetting exposure. This reversal was a
replacement of the offsetting payment regime announced in
Notice 2016-42, a trade-off for Treasury having provided a
“net delta exposure” regime in response to requests in
industry comments. The implementation of withholding and
the QDD liability on the dividends was delayed for all US-
source dividends received by the QDD in its capacity as a
derivatives dealer in 2017.

Notice 2017-42 extends the exemption from withholding to
a documented QDD and the QDD’s exemption from section
881(a) liability on dividends received in the QDD’s dealer
capacity for dividends paid to the QDD through 2018. The
Notice does not provide any exemption for dividends
received by the QDD in any other capacity than as a
derivatives dealer. All dividends received in non-dealer
capacity remain subject to gross basis tax liability to the
taxpayer that is also the QDD.



Enforcement standards

The good faith standard for attempting to comply with the
requirements of the final regulations is extended an additional year
for both delta one and non-delta one transactions as follows:

(i) Delta one transactions: good faith compliance will be
applicable for effective transactions in both 2017and 2018

(ii) Non-delta one transactions pursuant to Treas. Reg. §1.871-
15(d)(2) or (e): good faith compliance will be applicable for
effective transactions in 2019

(iii) QDD enforcement: extends through 2018 the period in
which a QDD made a good faith effort to comply with the
relevant provisions of the 2017 QI agreement

In addition, despite not having originally been included in the list of
regulations subject to review, Notice 2017-42 states that consistent
with Executive Order 13777, Treasury and the IRS continue to
evaluate the Final Regulations and consider possible agency actions
that may reduce unnecessary burdens imposed by the regulations.

Contacts

If you have any questions or would like additional information on the
topics covered in this alert, please email one of the following Deloitte
professionals:

Ted Dougherty
edwdougherty@deloitte.com

Paul Epstein
pepstein@deloitte.com

Denise Hintzke
dhintzke@deloitte.com

Anthony Martirano
amartirano@deloitte.com

Additional resources

Global Tax Alerts subscription page
Global Tax Alerts archive

World Tax Advisor

Deloitte International Tax Source (DITS)
Deloitte tax@hand app

Dbriefs



mailto:edwdougherty@deloitte.com
mailto:pepstein@deloitte.com
mailto:dhintzke@deloitte.com
mailto:amartirano@deloitte.com
http://mkto-ab090151.com/dY0q03kgV00E000W0u000Y0
http://mkto-ab090151.com/DYl000v0EW000V03qg000Y0
http://mkto-ab090151.com/o00mg00wV0030Y000EWY0q0
http://mkto-ab090151.com/ung0000W0q0Y0x00V00YE30
http://mkto-ab090151.com/ung0000W0q0Y0x00V00YE30
http://mkto-ab090151.com/iyVY0gW30oq00Y000000E00
http://mkto-ab090151.com/s0pV0q300Wgz0Y000000Y0E

www.deloitte.com/tax

0Q0QO0eO

Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited, a UK private
company limited by guarantee (“DTTL”), its network of member firms, and their
related entities. DTTL and each of its member firms are legally separate and
independent entities. DTTL (also referred to as “Deloitte Global”) does not provide
services to clients. Please see www.deloitte.com/about to learn more about our
global network of member firms.

Deloitte provides audit & assurance, consulting, financial advisory, risk advisory, tax
and related services to public and private clients spanning multiple industries. Deloitte
serves four out of five Fortune Global 500® companies through a globally connected
network of member firms in more than 150 countries and territories bringing world-
class capabilities, insights, and high-quality service to address clients’ most complex
business challenges. To learn more about how Deloitte’s approximately 245,000
professionals make an impact that matters, please connect with us on Facebook,
LinkedlIn, or Twitter.

This communication contains general information only, and none of Deloitte Touche
Tohmatsu Limited, its member firms, or their related entities (collectively, the
“Deloitte Network™) is, by means of this communication, rendering professional advice
or services. Before making any decision or taking any action that may affect your
finances or your business, you should consult a qualified professional adviser. No
entity in the Deloitte Network shall be responsible for any loss whatsoever sustained
by any person who relies on this communication.

© 2017. For information, contact Deloitte Touche Tohmatsu Limited.
Add Deloitte as a safe sender

If you no longer wish to receive these emails, please send an email to the sender with
the word “Unsubscribe” in the subject line.


http://mkto-ab090151.com/gq000gq00003WE0YY000AV0
http://www.deloitte.com/about
https://www.facebook.com/deloitte?_rdr=p
https://www.linkedin.com/company/deloitte
https://twitter.com/deloitte
https://www2.deloitte.com/global/en/pages/about-deloitte/articles/deloitte-as-safe-sender.html
https://www.facebook.com/deloitte
https://twitter.com/Deloitte
http://www.linkedin.com/company/deloitte
https://plus.google.com/+Deloitte/posts
http://www.instagram.com/deloitte/
https://www2.deloitte.com/global/en/get-connected/contact-us.html?icid=bottom_contact-us

	United States Tax Alert
	Notice 2017-42: Extended effective date for Section 871(m) withholding on dividends
	Notice 2016-76 overview
	New Notice 2017-42
	In Notice 2017-42, Treasury and the IRS have provided additional time for taxpayers and withholding agents to implement the Final Regulations applicable to: 
	(i) Non-delta one transactions: extended through 2018 
	(ii) Simplified standard for combined transactions under Treas. Reg. §1.871-15(n): extended through 2018
	Under the simplified standard, withholding agents are required to combine transactions entered into in connection with each other. Notice 2016-76 provided that for 2017 only, transactions need be combined only when they are “over-the-counter” (OTC) transactions that are priced, marketed or sold in connection with each other. Listed transactions are not required to be combined in 2017. This approach is extended through 2018. However, OTC transactions that are combined in 2017 and 2018 (i.e., OTC transaction that are entered into in connection with each other) will continue to be treated as combined for future years. Transactions that are not combined in 2017 and 2018 will not be combined in future years unless reissued or events require retesting.
	The effective/applicability date for non-delta one transactions described in Treas. Reg. §1.871-15(d)(2) and (e) will not apply to any payment made with respect to any non-delta one transaction issued before January 1, 2019.
	(iii) US-source dividends paid to a QDD: withholding and Section 881(a) liability deferred through 2018
	Treasury has changed its policy on the treatment of dividends paid to QDDs. Originally, 2015 final regulations with implementation for QDDs and QIs in Notice 2016-42 issued July 1, 2016 in advance of the QI revenue procedure provided that dividends paid to documented QDDs were not subject to withholding or to QDD tax liability if the QDD had offsetting payments made in the QDD’s dealer capacity. Notice 2016-76 announced a reversal of this treatment, and revised final regulations issued in 2017 provided that US-source dividends payable to documented QDDs would be subject to withholding and to QDD tax liability regardless of the QDD’s offsetting exposure. This reversal was a replacement of the offsetting payment regime announced in Notice 2016-42, a trade-off for Treasury having provided a “net delta exposure” regime in response to requests in industry comments. The implementation of withholding and the QDD liability on the dividends was delayed for all US-source dividends received by the QDD in its capacity as a derivatives dealer in 2017. 
	Notice 2017-42 extends the exemption from withholding to a documented QDD and the QDD’s exemption from section 881(a) liability on dividends received in the QDD’s dealer capacity for dividends paid to the QDD through 2018. The Notice does not provide any exemption for dividends received by the QDD in any other capacity than as a derivatives dealer. All dividends received in non-dealer capacity remain subject to gross basis tax liability to the taxpayer that is also the QDD.
	Enforcement standards
	Contacts

	Additional resources




