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Notice 2015-54 limits ability to transfer
property to a partnership tax free
On August 6, 2015, the IRS and Treasury published Notice 2015-54 (the Notice),
modifying the rules applicable to the contribution of built-in gain property to a
partnership.
Under the Notice, a U.S. transferor is required to recognize any built-in gain on
the transfer of property to the partnership, irrespective of section 721(a), unless
certain conditions are satisfied (gain deferral method, or GDM), including that the
partnership adopt the remedial allocation method with respect to the built-in gain
property, and that the partnership allocate any section 704(b) book items
attributable to the contributed property proportionately between (and among) its
partners.
In general, the Notice applies if the following three conditions are met:
(i) a U.S. person (or persons) contributes property with a built-in gain of
greater than $1 million to a partnership;
(ii) a related foreign person is a direct or indirect partner in such partnership;
and
(iii) the U.S. transferor and related foreign person own more than fifty percent
of the interest in partnership capital, profits, deductions, or losses.
These provisions of the Notice are effective for transfers occurring on or
after August 6, 2015.

Gain deferral method
In order to avoid recognizing gain upon the contribution of built-in gain property
(section 721(c) property) the U.S. transferor must apply the gain deferral method.
In order to satisfy the GDM:
(i) the partnership must adopt the remedial allocation method under section
704(c) with respect to section 721(c) property;
(ii) the partnership must allocate all items of section 704(b) income, gain,
loss, and deduction with respect to a contributed built-in gain property in
the same proportions as any other such items from that property;
(iii) the partnership must meet certain new reporting requirements;
(iv) the U.S transferor must recognize remaining pre-contribution built-in gain

upon certain acceleration events; and
(v) the partnership must adopt the GDM for all subsequent built-in gain
property contributed by U.S. transferors within certain time periods.

Acceleration events
An acceleration event is any transaction that (i) would reduce the amount of builtin gain that a U.S. transferor would recognize under the GDM if that transaction
had not occurred, or (ii) could defer the recognition of that built-in gain.
Upon an acceleration event, the U.S. transferor must recognize gain in an amount
equal to the remaining built-in gain that would have been allocated to the U.S.
transferor if the partnership had sold the section 721(c) property immediately
before the acceleration event for its fair market value. Acceleration events
include:
(i) distributing the section 721(c) property to another partner;
(ii) the U.S. transferor selling part or all of its interest in a partnership owning
section 721(c) property; or
(iii) having a basis adjustment, such as under section 734(b), attach to the
property as a result of a distribution of other property, among other
events.
Certain transfers are not treated as acceleration events including, among others:
(i) transfers of partnership interests by U.S. transferors to domestic
corporations in section 351(a) and 381(a) transfers, so long as the parties
continue to apply GDM after the transfers;
(ii) transfers by partnerships of section 721(c) property to a domestic
corporation in a section 351(a) exchange; and
(iii) transfers by partnerships of section 721(c) property to foreign
corporations in a section 351(a) exchange to the extent the property is
treated as transferred by the U.S. partners to the foreign corporation in an
outbound transfer under Treas. Reg. §1.367(a)-1T(c)(3)(i) or (ii).

Section 482 guidance, reporting requirements and statute of
limitations considerations
The Notice also includes additional reporting requirements and requires the U.S.
transferor to extend the statute of limitations for assessment on items related to
the built-in gain property through the close of the eighth full taxable year following
the taxable year of contribution. Further, the Notice states that the IRS and
Treasury intend to issue guidance under section 482 applying the principles of
Treas. Reg. §1.482-7 to contributions of built-in gain property to partnerships.
Specifically, the IRS and Treasury indicate that the new rules will provide
guidance on application of the specified methods outlined in Treas. Reg. §1.4827(g) to transfers to partnerships. The Notice states that the IRS and Treasury
believe that under current law the commensurate-with-income rules of section
482 apply with respect to the allocation of items by a partnership among its
partners. Thus, the Notice states that the IRS and Treasury will also issue
guidance on application of the periodic adjustment provisions in Treas. Reg.
§1.482-7(i)(6) to transfers to partnerships. However, any provisions related to
reporting, the statute of limitations, or the application of section 482 will only be
effective following the issuance of regulations incorporating the rules of the
Notice.
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