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Questions
1.

I haven’t looked at BEPS much. What is it?

2.

When will the actions from the OECD BEPS plan take effect?

3.

Why should I do anything now?

4.

We never do aggressive planning, surely BEPS can’t affect us?

5.

From what I’ve read, I’m not worried about BEPS and can’t see the
benefit of considering it further?

6.

What are others doing about BEPS and about their structures?

7.

What can I do to evaluate the impact of BEPS on my organisation?

8.

Where can I find more information about…?

9.

What do governments of other countries think about BEPS?

10. How is the US expected to respond to BEPS?
11. I’ve heard that the Action 4 proposals might mean that external
interest deductions will be denied – is it true?
12. Is there any point in making a “patent box” or other preferential
intangibles regime claim now?
13. How realistic is it to ‘track and trace’ historic R&D expenditure?
14. What will the permanent establishment actions mean for existing
business and operational structure?
15. How will BEPS affect our existing APAs?
16. When will we need to do CbyC reporting?
17. Our parent company is in a country outside of the OECD/G20 so I won’t
need to do CbyC, will I?

1. I haven’t looked at BEPS much. What is it?
Base erosion and profit shifting (BEPS) refers to tax
outcomes that can result in double non-taxation
(stateless income) or reducing the tax base in (high tax)
countries.
Many tax planning strategies take advantage of the
interaction between the tax rules of different countries
to achieve these results, which means that unilateral
action by countries individually cannot always remedy
the situation. Accordingly, the G20 asked the OECD to
set up a project look at BEPS on a more global basis.
The resultant Action Plan sets out 15 Actions to
address BEPS in a comprehensive and coordinated way.
All OECD member countries and G20 countries are
participating and more recently a group of developing
counties was added to the project.
The 15 Actions are expected to result in fundamental
changes to the basis of international taxation and are
based on three core concepts: coherence; restoring
the principles of the international frameworks; and
transparency. The Action Plan also calls for work to
address the challenges posed by the digital economy.
Looking for an innovative approach to deliver change
quickly, the Action Plan proposes a multilateral
instrument that countries can use to implement the
measures developed.
The 15 Actions are:
1. Address the tax challenges of the digital economy
2. Neutralise the effects of hybrid mismatch
arrangements
3. Strengthen Controlled Foreign Company rules
4. Limit base erosion via interest deductions and other
financial payments
5. Counter harmful tax practices more effectively,
taking into account transparency and substance
6. Prevent treaty abuse
7. Prevent the artificial avoidance of permanent
establishment status
8. Assure that transfer pricing outcomes are in line
with value creation: intangibles
9. Assure that transfer pricing outcomes are in line
with value creation: risks and capital
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10. Assure that transfer pricing outcomes are in line
with value creation: other high-risk transactions
11. Establish methodologies to collect and analyse data
on BEPS and the actions to address it
12. Require taxpayers to disclose their aggressive tax
planning arrangements
13. Re-examine transfer pricing documentation
14. Make dispute resolution mechanisms more effective
15. Develop a multilateral instrument
Please see here for a more detailed overview of each of
the 15 Actions, the progress on each of them to date
and links to all of the related papers released by the
OECD.
Back to overview of questions
2. When will the actions from the OECD BEPS plan
take effect?
In September 2014 the OECD published reports on:
• Action 1: Address the Tax Challenges of the Digital
Economy
• Action 2: Neutralising the Effects of Hybrid Mismatch
Arrangements
• Action 5: Countering Harmful Tax Practices More
Effectively, Taking into Account Transparency and
Substance
• Action 6: Preventing the Granting of Treaty Benefits
in Inappropriate Circumstances
• Action 8: Guidance on Transfer Pricing Aspects of
Intangibles
• Action 13: Guidance on Transfer Pricing
Documentation and Country-by-Country Reporting
• Action 15: Developing a Multilateral Instrument to
Modify Bilateral Tax Treaties
The commitment is for the overall package to be
delivered by the end of 2015. A conference on the
multilateral instrument started in June 2015 and is due
to finish by the end of 2016.

Overview of BEPS Action Plan against 18-month timetable

September 2014

September 2015

December 2015

• Digital economy

• CFC rules

• Interest deductions

• Hybrid mismatches

• Permanent
establishments

• Harmful tax practices

• Treaty abuse
• Transfer pricing
documentation
• Transfer pricing of
intangibles (1)
• Harmful tax practices

• Transfer pricing of
intangibles (2), risks
and capital, other

• Multilateral instrument
to address BEPS

• Disclosure of aggressive
tax planning
• Dispute resolution
• Data collection and
analysis measuring
BEPS
• Interest deductions (1)

The 2015 deliverables relate to: strengthening CFC
rules (Action 3); limiting base erosion via interest
deductions and other financial payments (Action 4);
countering harmful tax practices more effectively,
taking into account transparency and substance (Action
5); preventing the artificial avoidance of permanent
establishment status (Action 7); assuring that transfer
pricing outcomes are in line with value creation
(Actions 8-10); establishing methodologies to collect
and analyse data on BEPS and the actions to address
it (Action 11); requiring taxpayers to disclose their
aggressive tax planning arrangements (Action 12);
making dispute resolution mechanisms more effective
(Action 14); and developing a multilateral instrument
(Action 15).
The agreed BEPS actions will start to be implemented
by countries from 2016 onwards. For example, countryby-country reporting will start in relation to fiscal years
beginning on or after 1 January 2016, such that the first
reports will be filed by 31 December 2017.
Some of the BEPS Actions may have an early or
immediate effect, for example where the outcome is
an updated explanation of the existing arm’s length
approach in the OECD’s Transfer Pricing Guidelines
for Multinational Enterprises and Tax Administrations.
Others will require changes to countries’ domestic
legislation before taking effect. Still others will need
to be included within the multilateral instrument or
negotiated into Double Tax Treaties.
Back to overview of questions
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3. Why should I do anything now?
With widespread political consensus and the backing
of the G20, it is inevitable that significant changes will
be forthcoming. It is important to be aware of this
changing landscape, stay abreast of the developments
and anticipate the potential changes and uncertainty
ahead. Multinationals should understand which of the
Actions might affect them, how the effects might be
felt, and what alternatives might be open to them.

6. What are others doing about BEPS and about
their structures?
Most companies are watching developments closely.
Some are taking active steps to understand which BEPS
measures might affect them, how the effects might be
felt, and assessing their options. Deloitte has a number
of tools to help with this early evaluation.

There are also significant compliance responsibilities
associated with some of the Actions. Companies will
need to ready themselves for their implementation.
For example, multinational groups with annual
consolidated group revenue of €750 million will be
required to meet the new Action 13 transfer pricing
“country-by-country reporting” filing requirements
from 2016 for reporting a year later.

7. What can I do to evaluate the impact of BEPS on
my organisation?
Deloitte has developed a number of tools and resources
to help companies understand the potential impact of
the BEPS measures on their business. For further details
on these tools and how Deloitte can help, please
contact your Deloitte client team or see here for a list
of Deloitte BEPS contacts.

Back to overview of questions
4. We never do aggressive planning, surely BEPS
can’t affect us?
One of the stated aims of the OECD’s BEPS project
is to prevent double non-taxation (stateless income).
However, measures to address this, for example by
lowering the threshold for recognising a taxable
presence or restricting deductions for interest, will
affect many companies and their normal commercial
businesses, not just those that have followed particular
tax strategies.
There are also significant new compliance obligations
associated with some of the Actions. Companies will
need to be ready for these.
Back to overview of questions
5. From what I’ve read, I’m not worried about
BEPS, and can’t see the benefit of considering it
further?
The landscape is changing with unprecedented speed
and new material emerges on an almost weekly basis.
As virtually every multinational will be affected by one
or more of the measures it would be unwise to be
complacent.
Back to overview of questions

Back to overview of questions

Back to overview of questions
8. Where can I find more information about…?
All of the OECD BEPS material is available on the OECD
website’s BEPS homepage. Links to the documents
released by the OECD are also available on Deloitte’s
BEPS website, together with an overview of each
Action and the expected timeline for future material to
be released and country pages indicating the thinking
by jurisdiction.
Back to overview of questions
9. What do governments of other countries think
about BEPS?
Most governments are supportive of the G20/OECD’s
BEPS project overall. However, the importance of
individual BEPS Actions depends on each territory’s
current domestic law. All forty-four countries from the
OECD and G20 have approved the Action Plan and the
2014 deliverables.
Deloitte’s BEPS website includes Country Scorecards
which provide a high-level summary of different
countries’ perspectives of the BEPS Actions which can
be accessed here.
Back to overview of questions

10. How is the US expected to respond to BEPS?
In the short term (2-3 years) the US is not expected
to adopt BEPS wholesale. The Obama Administration,
however, has proposed legislative changes related to
BEPS Action 2 and Action 4 and has published a new
US Model Treaty that would make inbound financing to
the US more costly. In addition, in some cases the IRS
has begun to take positions on tax audits that reflect
action plan principles as they relate to IP migrations and
transfer pricing more generally.
Back to overview of questions
11. I’ve heard that the Action 4 proposals might
mean that external interest deductions will be
denied – is it true?
Perhaps. This is one of the most significant of the BEPS
Action and will affect almost all multinational groups.
The initial proposals on interest deductions suggested
two approaches to restrict tax deductions for interest
payments – (i) a restriction based on an allocation of
external financing costs on a worldwide basis and/or
(ii) fixed financial ratios limiting interest deductions to
an agreed level. Under both proposals it is clear that for
some groups external interest costs may be disallowed.
There are a number of key issues to be worked through
such as the inability to put debt into some countries,
the variance in leverage between different industry
sectors and individual businesses, and setting limits
based on the current (historically low) interest rates.
There are also a number of variations possible to the
two main options proposed – including discussion
on the use of balance sheet or profit and loss criteria
for applying the tests. Use of the balance sheet as a
benchmark raises challenges in terms of valuation of
assets (such as intangibles), but equally profit and loss
account based tests will inevitably introduce volatility.
The final outcome is due to be published in September
2015.

12. Is there any point in making a “patent box” or
other preferential intangibles regime claim now?
The OECD has said that existing preferential intangibles
regimes must close to new entrants from 30 June
2016, and transition to BEPS compliant regimes (to the
extent that existing regimes are not BEPS compliant) is
required by 30 June 2021. In practice this means that
companies which meet the criteria to benefit from an
existing regime may continue to benefit for several
more years. While the shape of the new regime is still
not clear, many jurisdictions with existing regimes
have expressed the intent in maintaining their policy of
incentivising innovation through their tax systems.
Back to overview of questions
13. How realistic is it to ‘track and trace’ historic
R&D expenditure?
‘Modified nexus’ is the approach supported by
the OECD. This requires companies to link their
historic research & development activities (with R&D
expenditure taken as a proxy for R&D activities)
to current and future income from the intellectual
property (primarily patents) created by that R&D.
One of the issues still under discussion is how to
establish that link.
Many companies have expressed concerns that it would
be very difficult, if not impossible, for them to identify
what could be very old R&D expenditure, and to
attribute income at the level of specific patents (rather
than more general categories of specific products or
services). The OECD is engaging with businesses to
seek practical solutions to the ‘tracking and tracing’
problem.
Back to overview of questions

Further details of the initial proposals are available
in Deloitte UK’s alert – see here. Deloitte has also
developed a tool to help clients assess the potential
impact of the Action 4 proposals. Please contact your
Deloitte client team or see here for a list of Deloitte
BEPS contacts if you would like further information
about this.
Back to overview of questions
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14. What will the permanent establishment
actions mean for existing business and operational
structure?
Permanent establishment – along with interest
deductions – is one of the key BEPS papers for
businesses. The initial proposals around which there
was not consensus included a number of potentially
far-reaching options and the final implications will not
be clear until the OECD has established the ‘boundary’
for determining which country has primary taxing
rights over business profits. It is a topic that is very
fact-dependent but it is expected that overall there
will be more permanent establishments under the new
constructs than under current treaty rules. For example,
it is highly likely that in future commissionnaires and
other types of undisclosed agent, will create permanent
establishments of their principals.
Key areas under discussion relate to dependent agents
(and the conclusion or negotiation of contracts) and,
for those with fixed places of business, the specific
exemption for holding stock. There are also potential
implications for the attribution of profit to permanent
establishments in these situations.
Further details on the proposals are available in Deloitte
UK’s Alert here
Back to overview of questions
15. How will BEPS affect our existing APAs?
To the extent that the BEPS changes are intended
only to provide better guidance on the application of
the arm’s length principle to certain situations (e.g.
intangibles) then it’s likely that most existing bilateral
advance pricing agreements (and many unilateral ones)
will be unaffected during the term of the APA, as in
theory there will have been no material change in facts
or law. However, any renegotiation of APAs at the end
of their term, even where the facts are unchanged, may
lead to new answers as different weightings and value
judgements are applied taking into account the BEPS
discussions. As a result additional analyses may
be required.
The exception may be where ‘special measures’ are
applied instead of the arm’s length principle, but this
will typically require a change to domestic legislation
and also to double tax treaties (perhaps via the
multilateral instrument). It is therefore unlikely to
impact before the end of 2016.

As a typical APA may have a five-year term, and any
cases where special measures are potentially in scope
are unlikely to have been agreed whilst the BEPS
debates on transfer pricing have been continuing, in
practice cases of immediate impact should be very rare.
Back to overview of questions
16. When will we need to do CbyC reporting?
The G20/OECD recommends that first CbyC Reports be
required for fiscal years beginning on or after 1 January
2016 with filing in 2017. However, it is acknowledged
that in some jurisdictions the domestic legislative
process in order to make necessary adjustments to the
law could take longer. In order to assist countries in
preparing timely legislation, the OECD will identify the
key elements of statutory provisions needed to require
ultimate parent entities of groups to file the CbyC
Report in their jurisdiction of residence. Jurisdictions
will be able to adapt these elements to their own legal
systems.
Given that groups will be allowed one year from the
close of the fiscal year to which the CbyC Report relates
to prepare and file the CbC Report, this means that the
first CbyC Reports will need to be filed by 31 December
2017. For groups with a fiscal year ending on a date
other than 31 December, the first CbyC Report would
be required to be filed sometime in 2018, ie 12 months
after the close of the relevant fiscal year, and would
report on the group’s first fiscal year beginning after
1 January 2016.
Back to overview of questions
17. Our parent company is in a country outside of
the OECD/G20 so I won’t need to do CbyC, will I?
The location of the parent company won’t remove the
need for you to do CbyC. The G20/OECD are proposing
secondary rules, under which if the country-by-country
report is not required by the tax authority of the
parent company there will be the option for groups to
nominate a ‘surrogate parent’ to prepare and file the
country-by-country report. Failing this there is a fallback option of local CbyC filing.
Back to overview of questions
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