
COVID-19 has taken the world by surprise, and the focus of most businesses is now on protecting 
employees, understanding the risks to their business, and managing the supply chain disruptions. The full 
impact is still unknown, and many governments are taking unprecedented actions to support citizens and 
businesses.

Given the importance to business of cash flow, treasury teams are quickly evaluating cash management, 
financing, and risk management. Whilst business critical areas will rightly demand the most focus, tax 
considerations and legal implementation can have a significant impact on, or can change, the 
effectiveness of outcomes of actions that treasury teams take. 

Addressing the impact of COVID-19
Financing and treasury: Tax and legal matters

Practical steps to think about now

1

2

3

4

5

Tax and treasury should connect to understand the tax and financial accounting impact of short-
term and medium-term planning for repatriation, borrowing, and cash, liquidity, and risk 
management in this time. 

Tax, treasury and legal should coordinate on implementing any new financial and derivative 
transactions because certain tax documentation, legal documentation, elections, and claims may 
need to be made upon the execution of such transactions (e.g. hedging transactions).

Tax , treasury and legal should coordinate to address tax implications of any modifications to 
existing debt instruments or similar agreements ideally prior to making such modifications, and 
once a decision to modify has been made, make the required amendments to the legal documents. 

Tax and transfer pricing analysis should be performed related to existing financial instruments, 
even if modifications are not contemplated.

Overall, tax should consider reviewing expected profit and loss profiles across jurisdictions, 
assessing the implications in each for, e.g., loss utilisation and interest deductibility, and assessing 
actions that can be taken to remove inefficiencies. 
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Considerations for treasurers, plus related tax implications

Cash repatriation may be required to cover current expenses, repay obligations, fund pensions, 
redeploy funds throughout the group, fund business acquisitions, or repurchase stock. Various 
mechanisms can achieve this, including distributions, structural lending, and cash pool 
overdrafts, depending in part on the legal requirements. Each of these has tax (and tax 
provision) implications, and one method may be preferred over another, depending on the 
jurisdiction.

Cash pooling may be established or expanded as a solution for fluctuating short-term liquidity 
needs. This can be accomplished through one or more cash pooling mechanisms, each of which 
has different tax implications, including characterization of transactions, capitalisation of pooling 
parties, and taxation of interest and currency gains and losses.

Refinancing external and internal debt may be necessary (for example, if covenants are being 
breached or if facilities are being withdrawn) to ensure ongoing liquidity and/or reduce 
borrowing costs in light of lower interest rates for certain borrowers; it may also be required by 
lenders to reflect updated terms. A change to a debt instrument, including but not limited to a 
change in yield or extension of maturity can have significant tax impacts such as taxable gains or 
losses and elimination of certain grandfathered tax benefits. In addition, terms of new or revised 
intercompany instruments should not only be documented correctly, but also be discussed with 
tax to ensure compliance with tax rules and allow for maximum flexibility for subsequent 
actions.

Government funding might be available to businesses as a result of the crisis, such as direct 
loans from government, or government-guaranteed funding. This could have tax implications, 
for example if funding is available at below market interest rates, possibly resulting in 
unexpected accounting profits or losses.

Intra-group indebtedness may be written off, waived, capitalised, novated, offset, or 
transferred as part of the treasury strategy, provided that the legal requirements are considered 
and met. While there may be a number of ways to achieve these objectives, each may have very 
different tax implications – for example a debt waiver could result in gain or income subject to 
tax in one or more jurisdictions, and may be considered to be a distribution thereby requiring 
profits to cover the amount being waived in another jurisdiction. 

Intercompany settlement practices may need to be modified to accommodate cash shortages. 
Changes to existing accounts payable, such as delay in settlement, should be examined similar 
to changes to debt instruments; further, establishing longer term accounts payable or growing 
intercompany balances may have significant tax implications (interest rate setting, debt-equity 
considerations, etc.). Establishing a practice of netting of intercompany positions to manage 
internal capital structure and support managing global operations should also be assessed for 
tax implications.
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Included below are a number of areas that may be in focus for treasury teams, the 
tax impact of those, areas of focus for tax teams relating to treasury and 
associated areas of focus for legal teams. 
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Interest rate derivatives - fair value movements in existing interest rate derivatives may be 
more volatile as markets move, and such movements may be subject to tax in certain 
jurisdictions creating cash tax volatility. There may be ways to mitigate this. Groups considering 
new derivatives (e.g., interest rate swaps or cross currency interest rate swaps) to reduce risk or 
react to substantial changes in interest rates across currencies should consider tax implications 
up front (including parties to the transaction, identification for tax purposes, tax provision 
impact, etc.). 

Foreign exchange (FX) derivatives - the current environment presents uncertainty in foreign 
exchange markets, which may require companies to more closely manage FX risk on cash flows. 
Foreign currency derivatives have complicated and significant cash tax and tax provision 
consequences, and managing these may require coordination with tax upfront to take relevant 
steps (e.g., creating back-to-back transactions, drafting tax documentation, etc.). Further, in 
some jurisdictions, current or contemplated net investment hedge instruments will have 
significant tax implications as they might not be viewed as qualifying hedges for tax purposes. 

Commodities derivatives – the volatility of the markets leads to greater commodity price risk 
and potential increase in commodities hedging, which in turn requires tax analysis, and may 
benefit from upfront actions from a tax perspective.

Hedges may become economically ineffective as a result of changes in expected revenues and 
expenses, which in some jurisdictions could in turn result in fair value positions becoming 
immediately, and unexpectedly, taxable. There may be ways to continue to defer such 
immediate taxable amounts, depending on the commercial actions the company might choose 
to take. 

Intercompany foreign exchange exposures can arise from loan or other balances between 
companies with different functional currencies. The current level of volatility increases the 
importance of ensuring that, where possible, such exposures are hedged in a tax compliant way, 
which may be possible depending on the jurisdictions involved. 

M&A and other contract renegotiations – the current environment may have triggered force 
majeure clauses or otherwise affected deal contracts, or may require businesses to attempt to 
renegotiate their commercial contracts around things like payment terms or interest.

Tax implications may arise in cases where, for example, acquisition hedges are extended if funds 
are required in a particular currency, or interest is charged on overdue vendor accounts payable, 
or trading obligations are converted into longer-term financial liabilities.

Supply chain reorganisation can lead to financing being required in parts of the group where 
funding has not previously been required, if groups start to move goods through different 
territories and new distribution channels. Matters such as treaty analysis and withholding tax 
clearances can often be overlooked and should be considered as part of any new funding.
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Considerations for tax teams related to financing and treasury

Global treasury departments have told us that the need to review all cash expenditures, 
including cash tax payments, are high on their agendas. In addition, the following items relating 
to finance and treasury are at the forefront of tax discussions as a result of the pandemic: 

Income based interest limitations are in place in many jurisdictions, for example the US section 
163(j) limitations and limitations in other jurisdictions in line with BEPS Action 4, which could 
limit the level of deductible interest expense to a fixed percentage of EBITDA. In such situations, 
the tax efficiency of debt may be impacted by falling income profiles in parts of a group, or 
limitations that are dependent on the levels of group-interest expense may be impacted if 
businesses decide to, for example, deploy cash that was otherwise held for investment purposes 
to repay external debt and reduce external interest cost. 

Transfer pricing of financial transactions needs to reflect arm’s length conditions, and what is 
arm’s length in the financial markets in the current climate will likely be very different from 
prevailing conditions in a normal business environment. In the present circumstances, 
governments are responding in unprecedented ways to support their economies, and so it is 
difficult to say how things may develop in specific areas of tax. However, the following general 
comments may need considering;  

• The impact of credit rating deterioration resulting from reduced performance on the ability of 
entities within the group to continue to sustain borrowing, and if so, the quantum and pricing 
of such borrowing and the levels of equity that the lender may need to hold. This may also 
cause reconsideration of transfer pricing on intercompany loans.

• Short-term liquidity, for example cash pool overdrafts, being needed for a longer period as 
cash cycles become longer, which could lead to challenges around the characterization of 
such balances as longer term instruments in substance. In some territories, this can increase 
the exposure to, for example, withholding taxes on interest payments.

• Terms and conditions within existing financial instruments and whether these should be 
executed, for example, if a loan is puttable then a tax authority may contend that it should be 
called and replaced with a higher interest rate loan that may be more reflective of the market, 
or alternatively if that is not the case, re-characterised as equity in whole or in part. 

• Cash pools may need evaluating, as depositors within a cash pool may be exposed to more 
financial risk if they are essentially exposed to the creditworthiness of the borrowing entities 
or if a parental guarantee relating to the cash pool is less valuable due to creditworthiness 
deterioration.

• There may be an extreme widening of spreads, which means that interest rates for certain 
types of debt instruments are increasing as liquidity flees the market. Financial transfer pricing 
policies and recent benchmarking studies need to be revisited as they will almost certainly not 
reflect the latest market fundamentals. 

• Financial guarantees may be required, either informal or formal, to enable group entities to 
secure borrowing. These may be in respect of borrowings, or in respect of performance 
against contracts, where customers may not place orders without a parental guarantee that a 
group entity will perform on the contract. Such guarantees may need pricing, documenting, 
and paying for. The guarantee position should be considered in the context of the group, and 
prior practices. 
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• Regarding new lending, critical evaluation of whether the borrower could in fact sustain 
borrowing in the current climate at arm’s length would be required.

• Documentation of instruments and decisions will be important. The OECD guidance is clear 
that any transfer pricing analysis or examination begins by examining the contractual terms 
between the parties and the borrower and lenders’ perspectives.

Valuation, impairment, and characterization of financial instruments – valuation will be 
critical if a debt instrument is transferred in taxable transactions or marked to market for tax 
purposes; thus, if the interest rate is above current market rate, there could be a taxable gain; if 
the creditworthiness of the obligor has deteriorated due to the current events, there could be a 
taxable loss. If new loans are being created, terms such as demand and prepayment clauses 
should be considered to mitigate future volatility in valuation and to align with arm’s length 
principles. Potentially impaired debt should be evaluated for purposes of tax loss deductions. 
Lending to distressed subsidiaries should also be evaluated from a tax debt-equity perspective.

Transaction cost deductibility – businesses may incur, for example, increased loan arrangement 
fees or increased fees to maintain facilities, and the tax deductibility of these costs should be 
considered, as well as whether such costs should reasonably be passed on to other group 
members that are benefitting from the external financing or whose profiles are contributing to 
the increased fees being required. 

Loss utilization – a critical examination of tax attributes, such as losses, around the group may 
be beneficial when considering which entities to use as part of the financing and treasury 
function, and whether losses can be accessed or other attributes can be used to help mitigate 
cash tax in a time where cash flow may be critical to maintain. Many jurisdictions place 
limitations on the use of attributes, so the likely tax profit or loss position in different territories 
should be evaluated. 

Indirect taxes – many jurisdictions will have indirect tax systems which means that a change to 
treasury activities may trigger increased indirect tax costs. Groups which have high levels of 
recovery of indirect tax should therefore ensure that they do not inadvertently trigger a new 
cost. Groups which have low recovery rates, however, may be able to improve their indirect tax 
position by achieving increased recovery rates. For all businesses, there are often ways to 
improve the cash flow characteristics of their indirect tax position.

Disclosure – many jurisdictions have safe harbor rules, and many offer advance agreements on 
levels of debt funding provided that certain financial metrics are met. To the extent that those 
metrics are not being met, there may be disclosure required to the tax authorities. For new 
transactions, other disclosure rules may be relevant.

Accounting for taxes – the change in the economic environment, and various government 
responses in the form of tax relief, will likely impact an entity’s income tax provision which, may 
be required in the coming quarter, including changes in the effective tax rates or the need for an 
allowance against (or reduction of) existing deferred tax assets. Additionally, entities should 
carefully consider the nature of the tax relief being enacted, as the accounting standards that 
govern income taxes vs. non-income taxes may differ.
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Considerations for legal teams related to financing and treasury

The actions outlined will have to be legally implemented, and the manner of implementation 
should be considered. Some potentially relevant aspects are outlined below. 

Cash repatriation, whether implemented by way of distributions, capital return, cash pool or 
loans, will need to be implemented in accordance with the local legal requirements. Many 
jurisdictions require distributions to be made out of profits or earnings; corporate and 
shareholder authorizations need to be considered.

Cash pools, if not already in place, require negotiations and documentation with a third-party 
bank and complex intra-group legal documentation to be put in place. There may be simpler 
alternatives to cash pooling to achieve similar outcomes of short-term liquidity sharing.

Refinancing external and internal debt, however small the change required, will require the 
legal documentation to be amended. Whilst changing an interest rate, or extending a maturity 
date, may seem to be a simple change, the amendment will need to be undertaken in 
accordance with the terms of the existing debt, documented correctly, and the corporate 
interests of both borrower and lender must be considered – whilst it may clearly be in the best 
interests of the borrower for the interest rate to be reduced, the directors of the lender also 
need to carefully consider this reduction and ensure they are comfortable it is in the best 
interests of the lender.

Intra-group indebtedness write offs, waivers, capitalizations, novations, offsets, or transfers 
each have legal requirements to be considered and met; for each a waiver may be considered to 
be a distribution and therefore may only be able to be undertaken if certain criteria are met; 
novations, offsets and transfers require consideration of the terms of the existing debt and then 
documented accordingly; capitalizations require a consideration of the capital position of the 
borrower and the requirements for a share allotment to be followed; and if undertaking a write 
off the directors of the lender need to be certain that the write off is the only option, i.e. that 
the borrower will be unable to repay. 

Whilst intercompany settlement may seem straightforward, it is important to check the terms 
of the existing debt and ensure that the steps are permitted, and then undertaken in 
accordance with the debt.  

Contract renegotiations may be required where force majeure clauses have been triggered, 
those renegotiations and subsequent contract amendments requiring close coordination with 
the legal function.

Supply chain reorganization will require contracts with suppliers and distributors to be 
renegotiated and subsequently amended or redrafted, requiring close coordination with the 
legal function. Internal supply chains may also need to be renegotiated and amended; whilst 
these amendments may appear simpler (being intra-group), intra-group contracts are often 
simpler and do not contain clauses such as force majeure, and whilst part of the same group, 
both parties need to consider their interests and ensure that the amendments are in the best 
interests of the party.

Transfer pricing of financial transactions needs to reflect arm’s length conditions, and if any 
internal agreements are to be amended, those amendments need to be concluded in legal 
agreements.  
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