
Transfer pricing controversy has become 
more frequent and complex following 
the OECD’s BEPS initiative. Deloitte’s 
Shaun Austin, Darcy Alamuddin and 
Jamie Bedford explore how companies 
can strategically respond and reduce its 
associated risks.

The rise of transfer pricing (TP) controversy 
and its increasing complexity reflects 
tax authorities' increased sophistication 
and resources in this area. This is not 
only creating challenges for multinational 
enterprise (MNE) groups in terms of time 
and the potential costs required to resolve 
these controversies, but it is causing 
broader concern, given the increased 
public scrutiny of the tax affairs of large 
MNE groups.

The increased complexity and challenges 
in TP controversy in recent years has been 
due to a combination of factors, many of 
which have been driven by the OECD's 
BEPS initiative. These include:

 • An increase in the level of information 
disclosed and available to tax authorities 
as a result of country-by-country 
reporting (CbCR);

 • Changes to a significant number of the 

OECD's TP guidelines (directly resulting 
from the BEPS initiative);

 • Increases in the exchange of information 
and joint audits between tax authorities;

 • Influence of other tax developments, 
such as permanent establishment 
changes or the introduction of unilateral 
anti- avoidance legislation;

 • Substantial increases in the level of 
resources that tax authorities across the 
globe dedicate to transfer pricing; and

 • An increase in the level of public 
debate and interest in multinationals' 
international tax structures. 

Several of these areas are explored in 
more detail elsewhere in the 2019 edition 
of the Transfer Pricing Controversy Guide. 
However, this article focuses on how 
businesses may respond to the increased 
demands, challenges and technical 
uncertainties that have developed in the 
area of TP controversy in recent years.

Strategic approach to TP controversy
The primary approach to tackle transfer 
pricing controversy is the need to develop 
a strategy and a process. Historically, when 
TP audits were less common and took 
place on an ad hoc basis in some larger 

jurisdictions, a case-by-case response 
in those jurisdictions would have been 
appropriate and sufficient. However, for 
large multinationals, it is important to have 
a clear and consistent approach across 
jurisdictions, preferably with centrally 
controlled, global management of TP 
audits.

Ad hoc, local country-driven responses 
can often lead to an incorrect articulation 
of positions and inconsistency between 
countries, particularly on the broader 
group's value chain. This can result in local 
settlements being accepted (or signed off) 
at greater value than would have been the 
case had the audit been centrally managed, 
and according to principles that are 
inconsistent with the group's global views.

This can create significant (but often 
avoidable) challenges further down the line 
in a transfer pricing audit in counterparty 
or treaty partner jurisdictions. Thus, the 
desire to conclude audits as soon as 
realistically possible needs to be carefully 
balanced against potential costs further 
down the line. Internal processes to ensure 
that consistency of approach, and the 
involvement of appropriate personnel from 
the TP department at an early stage of any 
audit, are extremely important.

Transfer pricing controversy, strategy 
and future direction



Transfer pricing controversy must be 
considered on a global basis, while also 
drawing on local expertise to determine 
the strategy and approach to each 
individual audit on key points such as what 
information is available, and to whom. This 
also requires global consistency in TP 
policy, implementation and documentation, 
as well as the need to not present different 
technical arguments in different 
jurisdictions. In recent years, a large 
number of multinationals have moved to 
prepare TP documentation on a global 
basis, while an increasing number have 
started to move in the same direction for 
controversy, largely for the same reasons 
listed above.

Historically, locally driven approaches also 
focused frequently on considering the 
return earned by entities within the 
individual jurisdiction, sometimes ignoring 
the context of the broader group profile, 
profits and value chain, particularly when 
one-sided methodologies such as the 
transactional net margin method (TNMM) 
or comparable profits method (CPM) were 
applied.

While the extent to which the recent 
BEPS-driven changes to the OECD's TP 
guidelines should result in the materially 
greater use of a profit split approach is 
debatable, an ability to articulate the 'other 
side of the transaction' (in terms of the 
wider global value chain), and the 
substance and control of key risks in 
jurisdictions where residual profits arise, is 
relevant and necessary.
 
Responses in tax audits stating that an 
understanding across the broader group 
is not known, or that key information 
requested is not available, are not readily 
accepted by the tax authorities in many 
countries. Tax authorities' greater powers 
to access taxpayer information, together 
with the increasing use of exchange of 
information in practice, often make it 
difficult to retain a narrow country-only 
focus in TP controversy situations.

Preparation is key
The above discussion highlights the need 
for audit readiness on a global basis. There 
are a number of considerations regarding 
this, the first of which is understanding how 
audits work in critical jurisdictions, as well 
as particular approaches that may be 
adopted locally.

While the core TP audit process is broadly 
similar across the majority of jurisdictions 
– the gathering of information; putting 
forward technical positions; rebuttal, 
debate, negotiation, and potential 
settlement or movement through the court 
process, or to mutual agreement 
procedure (MAP) – there are important 
differences and nuances in such processes 
across individual countries that need to be 
understood at the early stages of any audit.

For example, rules on what information can 
and cannot be requested and obtained by 
the tax authorities, and when this can 
happen, vary across countries. Similarly, 
local governance and appeals processes, 
and the propensity of the tax authorities in 
different countries to resort to the courts 
rather than to negotiate settlements, varies 
significantly.

The interaction between the later stages of 
negotiation, and potential resort to the 
courts and/or the MAP route (including 
whether these two options can run 
concurrently, and if not, whether recourse 
to one option may preclude use of the 
other) also varies across countries. 
Understanding the more granular 
considerations and options in those areas 
can reduce difficulties in audit situations.

The increasing importance of behavioural 
aspects of TP, in particular the frequent 
debate around which options are 
realistically available, and the balance 
between contractual and people/functional 
factors that has emerged from the BEPS 
process, has created an additional layer of 
risk and a need for careful consideration of 
strategy in TP controversy. A clear and 
broad commercial understanding of the 
business is essential, as is the need to be 
able to articulate the taxpayer's business 
'story' clearly to the tax authorities. When 
the responses to questions raised by a tax 
authority come as a surprise to the TP 
team dealing with those responses, the 
level of risk and discomfort in an audit will 
likely rise.

Another increasingly important aspect 
regarding preparation for TP controversy 
relates to the implementation of TP 
policies. The use of systems-based audits 
by many tax authorities, often combined 
with requests for other source documents 
such as emails, business presentations and 
agreements, may result in an increase in 

inaccuracies in the implementation of 
transfer that may be uncovered in an
audit situation.

Similarly, disconnects between TP policies 
and how the business operates in practice 
will likely become apparent in audit 
situations, potentially creating further 
challenges. Many operational TP strategies 
and actions to mitigate the above risks 
relating to clarity in policies, training and 
understanding of staff, as well as the 
integrity of data and systems, are of 
increasing importance in mitigating risks in 
this area. It is equally important that 
remedial action be taken upon closure of a 
TP audit to ensure that any issues or
risks identified in any individual audit
are addressed globally on a
going-forward basis.

Accordingly, when a TP audit is considered 
highly likely in one or more jurisdictions, 
some preparation to reach audit readiness 
is recommended. This would typically 
involve compiling and reviewing the 
primary evidence the tax authorities are 
likely to request, both on a global basis and 
considering specific local factors in the 
larger and more sensitive jurisdictions, and 
testing the implementation of the TP policy 
in detail.

Gauging audit readiness may enable the TP 
team to identify the TP audit defence 
approach and the key skills that may be 
required, such as forensic accounting or 
economic modelling. This approach may 
provide a head start on the information 
and document- gathering phase, potentially 
impacting the taxpayer's ability to analyse 
risks and exposures, and develop a 
strategy to deal with the expected key 
issues subject to audit.



MAPs and APAs
The use of MAPs and advance pricing 
agreements (APAs), and how they interact 
with an overall strategy in the area of TP 
controversy, is also important.

When access to a MAP may be difficult, the 
potential cost and consequences of TP 
audits may become much more material, 
given that double taxation may result. 
Relevant considerations include ensuring 
that there is clarity regarding the 
counterparties to transactions and the 
margins earned, and that the core TP 
position is appropriate and supportable 
(even if adjustments may ultimately arise 
on audit) so that penalties that may prevent 
access to a MAP are not imposed.

Similarly, consideration of the interaction 
between TP and domestic corporate tax 
provisions and deductibility is also relevant 

to ensure that the MAP route, if and when 
required, remains open. The observation 
on the need for global consideration and 
consistency across jurisdictions becomes 
more important if a MAP claim becomes 
necessary. Strategic use of APAs, either as 
part of an audit or to pre-empt future 
audits, is also relevant in any overall 
approach, as it may allow the mitigation of 
material potential risks.

Mitigating risks associated with 
transfer pricing controversy
The above discussion illustrates the point 
that there is no 'magic bullet' that can 
mitigate the risks arising from TP 
controversy, as there are a number of 
factors contributing to that risk. However, 
there are significant steps, many of which 
are touched on above, that can make the 
challenges of TP controversy more 
manageable. These steps may be 

particularly important in an evolving 
environment in which such challenges are 
very different to those faced by taxpayers 
only a few years ago, both in terms of the 
scale and frequency of challenges.

© 2019. For information, contact Deloitte 
Touche Tohmatsu Limited.This communication 
contains general information only, and none 
of Deloitte Touche Tohmatsu Limited, its 
member firms or their related entities 
(collectively, the "Deloitte network") is, by 
means of this communication, rendering 
professional advice or services. Before making 
any decision or taking any action that may 
affect your finances or your business, you 
should consult a qualified professional adviser. 
No entity in the Deloitte network shall be 
responsible for any loss whatsoever sustained 
by any person who relies on this 
communication.

Principal 
Deloitte Tax LLP
Tel: +1 312 486 2049
alamuddin@deloitte.com

Darcy Alamuddin is a principal in the Chicago office of Deloitte 
Tax LLP's transfer pricing practice and leader of the transfer 
pricing central region. With 23 years of experience, Darcy provides 
multinational clients with tax consulting services on many aspects 
of transfer pricing and international taxation. Darcy has worked 
on a wide variety of transfer pricing issues that include planning, 
strategy review, audit defence, and documentation engagements. 
In the context of these engagements, she works with clients in 
the areas of structuring, tax reduction, and foreign tax credit 
planning. Her projects have covered inbound and outbound 
tangible product transactions, outbound migration of intangible 
product transactions, licensing of intangible assets, business 
model optimisation projects and the provision of contract R&D, 
headquarters services, and trading services. Darcy has served 
French, German, Japanese, Swiss, UK and US multinational 
corporations

Darcy has spoken at seminars on both international tax and 
transfer pricing. Her seminars on international tax have addressed 
topics such as global earnings mobilisation, the taxation of 
intellectual property, the allocation and apportionment of interest 
expense, and Subpart F. She has spoken on European, Japanese, 
South American and US transfer pricing issues in Japan and the 
United States. Darcy's seminars have been sponsored by, among 
others, ATLAS Information (US), Interstate Tax Report (US), Global 
Education Services (US) and the Mitutoyo 
Corporation ( Japan).

DARCY D 
ALAMUDDIN

Shaun Austin is the transfer pricing leader for Deloitte's North 
West Europe practice, and has been responsible for Deloitte's 
European transfer pricing practice since 2013. He has over 15 
years of experience as a partner, and more than 20 years of 
experience in transfer pricing. Shaun has extensive experience 
in advising a broad range of clients in all areas of transfer pricing, 
including planning, documentation, audit defence, MAP and debt 
pricing.

Shaun was listed in the most recent guide to the world's leading 
transfer pricing advisers.

Shaun studied at Cambridge University and is a member of the 
Institute of Chartered Accountants in England & Wales (ACA).

SHAUN AUSTIN

Partner 
Deloitte UK
Tel: +44 (0) 207 007 3079
Mobile: +44 (0) 7775 807510
saustin@deloitte.co.uk



Associate director
Deloitte UK
Tel: +44 2920 264509; +44 7825 264396
jabedford@deloitte.co.uk

Jamie Bedford is a fully trained HM Revenue and Customs 
(HMRC) inspector, having worked in HMRC's large business 
office for over a decade before joining Deloitte in June 2015. 
Jamie has extensive experience running HMRC corporate 
tax enquiries on large businesses, covering a wide range of 
domestic, international and transfer pricing tax risks.

Jamie was also a member of the HMRC diverted profits 
tax (DPT) team and was involved in designing and 
implementing HMRC's operational strategy for engaging 
with taxpayers on DPT.

Since joining Deloitte, Jamie has advised clients on a range 
of international tax issues, together with assisting clients to 
decide on and execute strategies for engaging with HMRC 
on tax audits.

Transfer pricing in 2019
Deloitte Touche Tohmatsu’s global transfer pricing practice, in partnership 
with International Tax Review, is pleased to present the 2019 edition of the 
Transfer Pricing Controversy Guide, a discussion and overview...
14 February 19

An industry perspective: Financial services,life sciences and 
automotives
Post-BEPS, TP controversy has affected all industries. Deloitte’s Ralf 
Heussner, Aydin Hayri and Juan Ignacio de Molina explore the impact on 
the financial services, life sciences and automotive industries.
14 February 19

From best endeavours to binding arbitration: Eliminating 
double taxation
Mutual agreement procedures (MAPs) are becoming increasingly popular 
in the settlement of TP controversy. As double taxation fears abound for 
multinationals, Deloitte’s Edward Morris discusses the importance of a 
well-functioning...
14 February 19

APAs: A leading practice to resolve and avoid TP disputes
Multinationals are increasingly resorting to advance pricing agreements 
(APAs) to manage tax disputes globally. With costs and processing times 
falling, Deloitte’s Kerwin Chung, Aldo Castoldi, and Luke Tanner discuss 
their...
14 February 19

What the tax authorities are up to: Key audit trends globally
Public and political pressure has seen tax authorities play closer 
attention to transfer pricing. Deloitte’s Tony Anderson, Alex Evans, 
Mariusz Kazuch, Rafal Sadowski and Lian Tang He explore changes in...
14 February 19

JAMIE BEDFORD

RELATED ARTICLES

Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited, a UK private company limited by guarantee (“DTTL”), its network of member firms, and their 
related entities. DTTL and each of its member firms are legally separate and independent entities. DTTL (also referred to as “Deloitte Global”) does not provide 
services to clients. Please see www.deloitte.com/about to learn more about our global network of member firms.

This communication is for internal distribution and use only among personnel of Deloitte Touche Tohmatsu Limited, its member firms, and their related entities 
(collectively, the “Deloitte Network”). None of the Deloitte Network shall be responsible for any loss whatsoever sustained by any person who relies on this 
communication.

© 2019. For information, contact Deloitte Touche Tohmatsu Limited.


