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About Global Equity News
The Deloitte Global Equity Group is proud to present a
new edition of this newsletter.
Since the release of the last edition of Global Equity
News, countries are focusing more and more on
(clear) withholding and reporting regulations for equity
compensation and compliance with these regulations. In
an effort to ensure that the tax obligations in relation to
equity compensation are met, tax authorities continue to
increase the compliance burden on employers and more
emphasis on enforcement is likely to be expected in the
near future.
This publication discusses the impact of Circular 7 on the
use of equity incentives in China, seeks to discuss the
new trustee reporting obligations in France and gives an
overview of the legal issues that must be reviewed when
making share plan awards to employees. This publication
also discusses the new French reporting and withholding
regulations on equity compensation of international mobile
employees, the new US reporting obligations to the US
Treasury Department and the IRS and gives an update of
developments in the Netherlands with regards to equity
incentive plans. In addition this publication discusses the
impact of the UK Budget 2012.
Sincere thanks go to everyone who completed the 2012
Deloitte Global Share Plan Survey. The results have been
analyzed and the key findings are now being released.
All participants will receive a free copy of the final report.

This publication is intended to serve as a useful resource
to keep you and your organization abreast of the latest
changes taking place in the world of equity compensation
and, as always, your feedback is welcome.
Best Regards,
Sean Trotman
Global Equity Group
US National Practice Leader

Bill Cohen
Global Equity Group
UK National Practice Leader
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United Kingdom: Budget 2012 / Reducing tax rate
By Rob Jennings, Deloitte UK, Tax Senior Manager
On 21 March 2012, the UK government announced that
the highest rate of income tax in the UK, (which applies to
individuals with income exceeding £150,000), will fall from
50 percent to 45 percent. This reduction takes effect from
6 April 2013.
No measures were included in this Budget to prevent or
restrict deferral of income to 2013 or later years. Indeed an
estimate of the cost of deferral in terms of lost tax revenue
has been built into HM Treasury’s forecasts for 2012
and 2013. Therefore, this rate reduction presents a real
opportunity for employees to save tax by moving income
from this tax year into later years.
This article discusses at a high level what employers should
consider when deciding whether to enable employees to
take advantage by deferring equity income until after 6
April 2013.
There are a number of commercial, tax, legal, regulatory
and corporate governance issues that should be taken into
account.

If a director’s bonus entitlement is due to become taxable
before 6 April 2013 but it has not yet become taxable it
will need to be replaced with future rights that do not
trigger a tax charge before then. How to achieve this
will best be addressed on a case by case basis. For other
employees, ensuring that no actual entitlement to payment
can arise before tax year 2013/14 should be sufficient.
Deferring equity awards
Equity awards (such as RSUs or performance shares)
that are not granted under UK Revenue approved plans
are generally subject to income tax when the shares are
delivered to the employee or director.
Existing equity awards
Where an employee has received an equity award that is
due to vest prior to 6 April 2013, it will be necessary to
determine if it is possible to defer the vesting until a later
date, falling on or after 6 April 2013. This will depend on
the form of award and the rules of the equity plan.
New equity awards
If an equity award is yet to be granted but will vest prior
to 6 April 2013, deferring the vesting date or granting an
award in the form of a nil-cost option should result in an
effective deferral.

Deferring cash awards
It is generally easier to defer the timing of receipt, and
hence the tax point, of cash payments (cash bonus or
salary) as opposed to equity awards. This is because the
terms of cash awards are, on the whole, more flexible or
include an element of discretion around the payment date,
whereas equity awards will often have a fixed vesting date/
delivery schedule.
For cash awards or salary to be taxed at the reduced rate
of 45 percent, the tax point must be deferred until 6 April
2013 or later.
If the cash award is contractual, a variation of the
contractual terms would generally be required. This must
be effected robustly.
Any variation must take place before the tax point arrives.
For an employee who is not a director, this is normally the
time he becomes entitled to be paid. A director may be
taxed on unpaid remuneration at the earlier time when the
amount is determined by the board.
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Considerations
Employers will need to consider a number of other matters, outlined below:
Eligible employee
population:

You may have participants in a bonus scheme comprised of 40 percent and 50 percent
taxpayers. You will need to consider whether to offer deferrals to all employees or
restrict participation to those who stand to benefit from the rate reduction. Deferring
income of a 40 percent taxpayer into a later year could potentially result in that income
being taxed at a higher rate. Either way, an assessment will be required. Consideration
will also need to be given to any employment law issues arising should you wish to
restrict participation.
Global companies will have populations in any number of countries. Would you have a
blanket deferral policy, no matter which location the employee worked in, or only effect
deferral for the UK population? Consideration would have to be given to any legal issues
in those other jurisdictions, should you choose to defer in all locations.
The practical administration of this would have to be given some thought, working
with share plan administrators to ensure they are able to potentially isolate certain
populations and defer the vest date.
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Employee communication:

As a rule, employee communications should strike the right balance between being
clear and simple, but technically accurate and complete.

Mechanics:

Care is needed, to ensure firstly, that no tax point has yet been reached; secondly, that
the variation to any contractual right is achieved appropriately, and thirdly that any new
or amended rights to payment in the future are consistent with the tax point falling in
the 2013/14 tax year.

Corporation tax:

Where bonuses are accrued in a period, a UK corporate tax deduction may be claimed
in that period provided the bonuses are paid out within nine months of the period end,
otherwise the deduction is given in the period paid. For shares, generally a deduction
is claimed when the employee has taxable income. But corporation tax rates are also
reducing. Employers will need to weigh the benefit to the employee of deferring income
into a lower rate regime against the possible tax cost to the employer of deferring the
expense.

Commercial:

Consideration should be given to the overall tax strategy and, where appropriate,
external influences (e.g. the Code of Practice on Taxation for Banks, institutional investor
guidance and expectations). The Association of British Insurers remuneration guidelines
recommend that committees should not seek to make changes to any element of
executive remuneration to compensate participants for changes in their personal tax
status. Other bodies have similar rules.
However, deferrals offer an effective way to reward and retain staff and can be
enhanced with performance conditions, matching, and forfeiture provisions, all
designed to meet your business objectives.

Disclosure:

UK listed companies will need to consider whether additional disclosure in Directors
Remuneration Reports is required as a consequence of changes to existing or on
implementation of any new cash or equity deferral plans. Disclosure requirements may
vary depending on the country.

Deloitte UK view
Although deferral may appear to be an obvious response to the reducing tax rate, there are other issues which need to be
considered to determine whether this is the best course of action.
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People’s Republic of China (PRC): What is the
impact of Circular 7 on the use of equity incentives
in China?
By Tony Jasper, Deloitte China, Tax Partner
Background
As many companies will be aware, in order to roll out a
share plan in China, the plan must be registered with the
State Administration of Foreign Exchange ("SAFE"). With
a growing volume of plans registered, and with increased
interest in equity incentives as part of local remuneration
strategies, the authorities have recently released updated
guidance on the SAFE registration process (Circular 7),
standardizing procedures and broadening the types of
plans that can be offered in China.
What then are the changes introduced and what will the
impact of Circular 7 be on the use of equity incentives in
China? Will it encourage or hinder the development of
equity based remuneration structures?
The key changes introduced in Circular 7 focus on three
main areas.
Extension of applicable scope on initial SAFE
registration
• Circular 7 extends the registration requirement to cover
most types of plans offered including share options,
share purchase plans, restricted shares, performance
shares, Restricted Stock Units, Stock Appreciation Rights
and phantom share plans.
• Plans that can be registered with SAFE now include
awards to certain non-employees such as board
directors or independent contractors, and for the first
time, plans can also be extended to employees of
Representative Offices.
• Circular 7 also extends coverage to non-PRC nationals.
While this does not mean that foreign nationals will be
subject to stricter exchange controls, it is expected to
facilitate the operation of plans which may be offered to
both PRC and non-PRC participants by enabling a single
administration model for both.
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Streamlined document requirement for initial SAFE
registration
The new circular has reduced the number of documents
required as part of the application process, removing,
in particular, the need for broker agreements. Going
forward the application pack will comprise only five items,
including an application letter, standard registration form,
proof of overseas listing, an employment undertaking
letter and certain administrative documents for the
entities subject to the application. We recommend

approaching local SAFE authorities at the start of the
registration process for your plan for clarity on the required
documentation.
Administration of ongoing SAFE reporting
• Circular 7 clearly indicates that administration will
become an area of increased scrutiny and has
introduced standardized reporting formats and
deadlines for quarterly reporting, reducing the deadline
from 10 working days to 3 working days following
quarter end.
• The Circular specifically addresses situations where
supplementary SAFE registration will be required
(generally within three months of any change). These
include significant revisions to plans already registered or
implementation of a new share plan where a company
has previously registered plans with SAFE.
• Addressing merger and acquisition activity or expired
plans, Circular 7 also introduces a deregistration
requirement.
• Streamlining procedures, local SAFE approval will no
longer be required when a company converts foreign
currency into RMB on the net proceeds derived from
stock transactions with this responsibility now delegated
to the banks.
Recognizing that SAFE registration is completed at a local
level (i.e. with a local SAFE authority who will then obtain
clearance for roll out of plans nationally), the expectation
is that these changes will result in a standard application
process across all SAFE bureaus across China and thus a
consistent, clearly defined process for SAFE registration.
The broader impact of Circular 7
As to the impact of Circular 7 on equity incentives in China,
we will only truly know this with time, as the regulations
are adopted and worked through by local authorities.
There is, however, much positive news in Circular 7 in
that all types of plans are now covered in the registration
process and many more categories of participants (e.g.
contractors, board directors as well as participants from
Representative Offices) can benefit from equity incentive
plans. In addition the Circular introduces approaches
that could ease the administration of plans offered to
expatriates and PRC nationals.
Circular 7 does, however, leave some uncertainties
and anomalies. To put these anomalies in context it is
important to note that the Circular specifically focusses
on exchange control considerations with regards to share
incentive plans, it does not regulate the broader exchange
control regime that is applicable for PRC nationals.
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Under current rules, foreign nationals (including citizens
of Hong Kong, Macau and Taiwan) regardless of time
spent in China are not subject to the same strict exchange
control restrictions that are applicable to PRC nationals,
and our understanding is that Circular 7 does not
change that. At present, in practice we are not seeing
the authorities mandate registration of plans open only
to foreign nationals (including Hong Kong, Macau and
Taiwan citizens), nor are we seeing our clients voluntarily
register plans open only to foreign nationals. While the
ambiguity in the Circular does create some risk, ultimately
offering a plan to foreign nationals (particularly where the
likelihood is that the scheme is operated outside of China
with no remittances of funds realized into China) does
not create an exchange control failure under the broader
exchange control rules. As such, we would assert that the
level of risk is manageable.
Equally, for so called phantom plans settled in cash, paid
and funded by the Chinese subsidiary, in the absence of
any conversion of foreign currency or remittances into or
out of China, SAFE would not have jurisdiction and again,
our understanding is that SAFE registration would not be
applicable.
What is clear is that the Circular reflects growing interest
in stock incentives as a tool to attract, retain and motivate
Chinese employees and the Chinese authorities' awareness
of the need to provide more clarity in this area.
But why is there such interest and why should companies
consider extending a plan to China? One of the key
reasons is talent. With China being a key strategic
location for many multinational companies, there is fierce
competition for the right people. Rapid economic growth
and opportunity for employees, coupled with fewer
local candidates available in upper middle management
positions as a result of China's political history, means
companies increasingly need to differentiate themselves on
how they pay their people to attract and retain the right
candidates. With equity incentives still relatively new in
China, any ability to offer shares may give companies that
differentiation.
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In addition, retention and the ability to link and engage
employees with the ongoing growth of the company is
key in a location where staff turnover rates are generally
significantly higher than in US or European economies.

Effectiveness in this area will also be dependent on how
well plans are communicated with employees – how you
might communicate plans in the US or Europe will likely be
very different for Chinese employees, not just in terms of
language.
Cost also has an impact in that the rapid salary increases
expected by Chinese workforces means that delivery of
some of that increase through market increases in share
values is perhaps preferable to simply funding that directly
by the company through cash awards.
There may be some who would challenge whether equity
incentives can work in China, and it is true that their use is
only now opening up in China. However, there is no clear
reasoning to say that equity incentives would not work
in an economy already used to collective work principles.
The ability to use plans to engage and involve Chinese
employees in a company's growth would seem just as
valuable here as it has proven in Europe and the US.
Deloitte China view
Circular 7 will also have an impact on streamlining and
providing clarity to companies considering offering plans
in China. It is no longer fair to say that the registration
process is unclear and use that as a barrier to considering
offering a plan. The time is coming where not being able
to offer a plan while your peer companies can, may impact
your ability to attract and retain the talent you want.
For those who already have plans operating in China,
Circular 7 also references a clear sense of compliance
expectations from the Chinese authorities. Having clearly
outlined what processes are required at registration and
for ongoing reporting, more emphasis on enforcing these
rules in the coming years is expected.
To conclude, while Circular 7 may take time to bed down,
it reinforces the growing interest in equity incentives
in China. It also reflects a growing emphasis on a clear
process for registration and ongoing reporting and with
that an expectation that compliance with the regulations
will see greater emphasis on enforcement in the coming
years. With equity incentives now increasingly popular in
China, if you are not offering a plan currently, is now the
time to reconsider?
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France: Update on Trusts
By Anne Vaucher, Taj Tax Partner and Marie-Pierre Hôo,
Taj Tax Director
Many global companies use an employee benefit trust to
hold shares to satisfy equity-based compensation awards.
The French tax authorities (FTA) recently issued guidance
on new trustee reporting obligations.
The law, effective 31 July 2011, introduced major changes
aimed at taxing assets held through foreign trusts when
there is a link with France (i.e. the settlor or at least one
beneficiary is a French tax resident, or French assets are
held in trust). The new rules, which deal with wealth tax,
inheritance tax, and income tax, introduce a 0.5 percent
‘‘specific trust levy’’ to ensure that assets in a trust that
have not been taxed as assets of the settlor for wealth tax
purposes are subject to an equivalent tax.
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The criteria to qualify as an exempted trust must be
carefully reviewed. For example, whether an employee
benefit trust will qualify under the second exemption will
require case-by-case analysis, in particular as to whether the
trust satisfies the ‘‘established for its own account’’ test.
Finally, charitable trusts are not listed among the entities
exempted and thus still fall within the scope of the
reporting obligations.

If the settlor or beneficiary is not liable for wealth tax, it
can avoid the specific trust levy by filing a return complying
with the reporting obligations for trusts. Also, the trust
levy is not due if the settlor declared that the assets were
placed in the trust for wealth tax purposes.

Disclosure obligations
According to the ruling, trustees have an obligation to
declare any trust in existence as of 31 July 2011, as well as
the creation, modification, or termination of a trust from
that date, if the settlor or at least one of the beneficiaries is
a French resident or if any trust asset is situated in France.
The ruling further specifies that if there are no French
tax resident beneficiaries or settlors and the French situs
assets qualify exclusively as financial assets exempted
from French wealth tax, the reporting requirement applies
only if the assets were placed in the trust at creation or
transferred during future modifications (that is, any further
modification after creation) or if the settlor or a beneficiary
becomes a French tax resident. However, this exception is
not well drafted and requires further clarification.

Failure to comply with the disclosure and reporting
requirements can lead to a 5 percent penalty on all assets
held in trust (the trust levy and penalty are independent
and may be imposed for the same failure). A decree
detailing the application of the provisions has yet to be
adopted, leaving unanswered questions for many grey
areas of the law.

Disclosure of asset value
The other obligation discussed in the ruling is an annual
reporting requirement for assets held in trust as of 1
January each year. The FTA confirmed that the scope of
application corresponds to that of the trust levy. Once the
decree is adopted, the annual reporting requirement will
apply to net assets held in trust as of 1 January 2012.

A ruling issued on 23 December 2011 provides some
details on the context and scope of a trustee’s reporting
obligations (which will apply once the decree is published)
and provides some relief by excluding two types of trusts
from the scope of the disclosure obligations.

Scope of the annual reporting obligation
If the settlor or one of the beneficiaries of the trust is a
French tax resident, the reporting requirement includes
worldwide assets in trust, even assets exempt from French
wealth tax or otherwise reported for wealth tax purposes.
When there are no French resident settlors or beneficiaries,
the reporting requirement applies only to French situs assets.

Excluded trusts
If trustees are located in a jurisdiction that has concluded
an administrative assistance agreement (or tax treaty
containing a provision for such) with France, the disclosure
obligations will not apply to:
• A trust established to manage the beneficiaries’ pension
rights deriving from professional activities within the
framework of a retirement plan implemented by a
company or group of companies; or
• A trust established by a company (or group of
companies) for its own account, the settlor of which
is a company.

Details on financial investments
When determining French situs assets for purposes of
the reporting obligation, the ruling clarifies that the
meaning of the term ‘‘financial investments’’ is the same
as the definition used for French wealth tax purposes.
The term includes deposits in euros or other currencies;
a shareholder’s current accounts in a company or any
other legal entity established in France; bonds or similar
securities; shares, stocks, or any rights issued by a
company or legal entity established in France; and life
insurance or capitalization policies subscribed by insurance
companies in France.
Global Equity News
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However, for wealth tax purposes, interests in real estate
companies, shareholdings of more than 10 percent, and
direct or indirect interests of more than 50 percent in
entities owning real estate rights in France would qualify
as French situs assets and as thus should be reported by
the trustee even when the settlor and all the beneficiaries
are not French tax residents (as these kinds of investments
do not qualify as financial investments and must always be
reported).
Taj view
The ruling clarifies the reporting obligations somewhat
and excludes from the obligations some trusts established
by companies or groups of companies. However, it leaves

numerous questions unanswered and must be analyzed
on a case-by-case basis. Perhaps most notably, the ruling
does not address how trustees can avoid the new 0.5
percent specific trust levy by complying with the reporting
obligations. Further clarification would be welcomed by all
affected parties and their advisers.
As it is not yet clear whether all Employee Benefit Trusts
(EBTs) will fall under these new regulations, trustees and
companies should start to collate information in order to
identify any connecting links with France (for example any
French settlors/beneficiaries and the nature and value of
any French assets) to determine their potential obligations
and exposure to penalties if these obligations are not met.
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Global share plans legal issues – Striking the right
balance
By Nick Hipwell, Deloitte UK, Partner
Before making share plan awards to employees overseas,
it is essential to understand the legal issues which
might apply. Navigating through the issues and really
understanding what they mean for your share plan can
seem daunting, so I have tried to get behind the issues and
put them in context. If you can understand what is driving
the issues, it is easier to know how they are likely to affect
your share plan. They tend to fall into two camps, which
can loosely be described as the “show-stoppers” and the
“risks.”
Show-stoppers are issues that prevent you from offering
participation in a share plan, or at least mean that the
time or expense required to deal with the issues will be
prohibitive. Securities law restrictions and foreign exchange
controls have the potential to be show-stoppers because
these are rules which must be complied with if the plan is
to be offered without breaking the law. On the other hand,
employment law issues generally fall into the category of
risks, because they do not typically prohibit the operation of
a share plan, but may expose you to additional risks. There
are lots of other issues that have to be considered when a
share plan is to be offered globally, but I will be focussing

on these three in this article. The challenge is striking the
right balance between managing the risks and achieving
the commercial objectives which your share plans are
designed to support, but to achieve that balance you need
to understand what you are dealing with.
Securities law
Starting at the beginning, shares are securities and that
is why companies have to think about securities law for
employee share plans. The purpose of securities laws is to
protect the public when they are offered the opportunity
to invest in securities and most countries have this type
of legislation, although it varies in its breath and level of
sophistication.
Given the investor protection purpose of the law, it is
often (but not always) the case that if shares are delivered
free of charge under a share plan, e.g. a Restricted Stock
Unit (RSU), local securities laws will not apply. However,
that still leaves a lot of share plans for which the securities
law position is potentially much more challenging, e.g.
employee share purchase plans (ESPP). The good news
is that there is usually some form of exemption available
which provides full or partial relief from the local law
requirements which apply to a public offer, which may
ordinarily require a prospectus. Apart from in exceptional
circumstances, it is not feasible to prepare a prospectus
in connection with an employee share plan offer, so it is
essential to find an exemption.
A common basis on which an exemption is available is
that participation in the plan is offered to a limited number
of individuals or the total price of the shares which are
offered is below a certain threshold. Also, there is often
an exemption for offers of shares made only to employees
of a company and its subsidiaries and the logic behind the
employee offer exemption is that the offer is to a “closed
group” of investors and not the public at large. Sometimes
the exemptions are straightforward but this is not always
the case and the circumstances of the company making
the offer, and sometimes the form of the award being
made, can be important. The position in the European
Union (EU) is a good example of both points, with most
EU jurisdictions in agreement that awards in the form of
share options are not caught by the relevant securities law.
On the other hand, where securities law does apply and an
exemption is required, currently the exemption from the
prospectus requirement which is available for employee
offers applies only if the shares are listed on a main EU
stock exchange or the company is headquartered in the EU.
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In practice, whether a securities law is a show-stopper
is often dependent upon whether an exemption applies
automatically or, alternatively, the company has to apply
for an exemption or meet certain requirements to satisfy
the terms of the exemption. These filings can be onerous
and the formalities involved sometimes increase depending
on the number of individuals to whom participation in
the plan is to be offered or the value of the shares to be
purchased. It is important never to underestimate the
capacity of some legal systems for onerous and arcane
formality, which can be extremely time consuming and
a source of frustration! The requirements in Japan, the
Philippines and, to a much lesser extent, Australia, illustrate
these issues and how onerous the filings are and whether
they are worth making has to be assessed by each
company, based on its own circumstances. What I can
say, however, is that it is worth taking a longer-term view,
because making a filing in subsequent years is invariably
easier and cheaper than making it first time round and
sometimes it is possible to make one filing which covers
offers to be made in both current and future years. The
other side of the coin is that it is important to realise that
making share plan offers in reliance on an exemption can
sometimes trigger on-going reporting obligations. These
are normally routine and simple but in some cases, where
the share plan offer was substantial, they can be onerous.
The good news is that the number of countries where there
are genuine show-stopping securities law issues has reduced
over the years and companies are increasingly finding it
possible to work around the securities law restrictions.
For example, Russia has traditionally been perceived as a
country where shares cannot be offered to local employees
and relying on an exemption or preparing a prospectus
is not feasible. However, some companies are becoming
comfortable that they can offer share plans to employees in
Russia provided that the offers are structured to fall outside
Russian securities law and a number of clients have obtained
comfort from the Russian securities regulator.
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Whilst it will sometimes be appropriate, I would encourage
companies not to rush into using cash (“phantom”)
awards. Often the perceived securities law obstacles are
not as complex as they are imagined and cash awards
will not necessarily meet the objectives of the plans; for
example it is often difficult to achieve the goals of a share
purchase plan on a phantom basis. Phantom plans typically
also have greater cash and accounting costs and cause
different funding issues for the group. Perversely, they can
even lead to more difficult securities law issues than share
plans in some countries and it is important to watch out
for this, for example in Australia.

Foreign exchange controls
While it is true that there are fewer exchange controls than
there once were and very few countries whose exchange
controls could be described as genuine show-stoppers,
there are more countries with burdensome foreign
exchange requirements than is probably thought to be
the case. The critical point for establishing whether this
will be a problem for a company is to understand if the
reporting obligations fall on the company, the employee
or a third party, for example the bank which transfers the
funds overseas. Often the obligation falls on the bank
or the employee, although it is sometimes possible for
the company to report or obtain appropriate exemptions
on behalf of employees collectively. This can help to
encourage take-up of a share plan offer and removes an
unwelcome burden from the employee. However, it is
important not to underestimate the amount of time that
may have to be spent dealing with these issues and they
may be linked to other matters, such as an employee’s tax
filings, which is the case in South Africa.
We also want to highlight an issue that is sometimes
overlooked, which is that foreign exchange controls may
restrict a foreign parent company from recharging the
costs of a share plan to the local employer. It is easy to
assume that foreign exchange controls are not important
when a share plan delivers shares to employees free of
charge, but it is important to remember that the parent
company is likely to want to recharge the costs to the
local employer. Assuming that there are no other legal
restrictions which would prevent the local employer from
paying a recharge, an exchange control prohibition would
mean not only that the parent company is not reimbursed
but also that the local employing company may not be
eligible for a tax deduction. This means that overall the
group would be worse off. This is just one illustration of
the cross-over between the legal and tax issues that may
apply when operating employee share plans globally.
Vietnam is a good example of a country where foreign
exchange control show-stoppers still exist. Vietnamese
residents are not permitted to transfer funds outside of
Vietnam without prior approval from the Bank of Vietnam
and as in practice there is no way of obtaining this,
companies typically offer a phantom plan, or net settle
awards.
There are other country examples and China is the
best known of these and the most significant for most
companies.
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Employment law
Employment laws are wide and varied and in this article I
have highlighted some of the key points to consider. The
first is that employment law impacts on who is eligible to
participate in a share plan and the selection of participants
must not offend discrimination laws. For practical purposes
this issue comes into the sharpest focus in the case of
all-employee share plans, where the starting point is that
all employees will have the opportunity to participate,
excluding only those who do not meet certain eligibility
criteria. This contrasts with the position for discretionary
plans, where generally only a minority of employees are
selected to participate. In practice, a company may not
want to offer participation to absolutely all employees and
sometimes companies want to exclude part-time employees
or employees on fixed-term contracts. Local employment
laws, particularly in Europe, may not allow this.
Another issue which receives a lot of attention is the
question of whether there is an obligation to consult
with a works council or any other body which represents
employees about employee share plan matters. The first
point is to establish if such a body exists and even if it
does, it is sometimes possible to conclude that there is
no obligation to consult because the share plan is offered
by the parent company and is not within the control of
the local employer. Having said that, companies do not
want to undermine the positive impact of a share plan by
alienating the local works council and therefore companies
will often inform the works council about share plan
matters and use it to spread a positive message.
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took recently from legal advisers in over 60 countries,
in many jurisdictions these sorts of clauses are thought
to be effective and at least do no harm, although the
actual wording is critical. This is by no means the case
everywhere, however, with Denmark being a notable
exception and specific advice should be obtained.
As a general rule, to increase the chances of these clauses
being effective, it may help to include them in employee
communication material, in case the employee never
sees the formal plan rules. Translating the employee
material may also help, in case an employee claims not to
understand a foreign language. Another practical tip, if it is
possible to do so, is to vary the size and timing of awards
to avoid a regular pattern. The most important point of
all, however, is not to undermine all the careful wording
in the share plan documents by giving an employee a
right to participate in the share plans in his contract of
employment!
Whilst more can be done to protect against employee
share plan awards being brought within the employment
relationship than is perhaps the case for other benefits of
employment, all the risks cannot be ruled out. So on the
assumption that you are not going to allow employment
law to drive your policy on employee share plans (and
replace share plans with other benefits which may be more
risky), it is desirable to know the risks and guard against
them as effectively as possible within the confines of what
is commercially acceptable.

One of the biggest issues in practice is whether by
participating in an employee share plan an employee can
acquire a right to participate in the plan in the future,
either at all or on certain terms. The other key issue is
whether an employee can successfully claim for lost rights
under an employee share plan after his employment
ends. The basis for these claims is that participation
in the share plan has become part of the employee’s
terms of employment and in most cases, a company
will want to try to keep participation in a share plan
separate from the employment relationship. To support
this, express wording is normally added to the rules of
share plans to state that participation in the share plan
is separate from the employment contract and that the
employee does not acquire a right to future participation,
continued employment or compensation for lost rights
on termination of employment. Based on advice we

UK
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United States: Reporting requirements to US
Treasury Department and IRS
By Sandra Buth, Deloitte US ,Tax Senior Manager
Global companies operating share plans in which U.S.
employees can participate may wish to make these
participants aware of new reporting obligations.
U.S. persons who participate in a non-U.S. headquartered
company sponsored employee equity or stock option
plan may have to report their participation to the U.S.
authorities by completing and filing Form TD F 90-22.1 and
Form 8938. This article provides some guidance on these
requirements and how to comply.
What is FBAR?
U.S. persons, including U.S. citizens or residents, who have
a financial interest in or signature or other authority over a
foreign financial account must file an annual TD F 90-22.1,
Report of Foreign Bank and Financial Accounts – known as
an FBAR – with the Treasury Department if the aggregate
value of all accounts exceeds US$10,000 at any time
during the calendar year.
A foreign financial account located outside of the U.S.
includes:
• Bank accounts (e.g. a bank account that holds salary
deductions to be used to buy shares or to exercise stock
options)
• Securities accounts (e.g. an employee share account
held with a non-U.S. located broker)
• Insurance and annuity policies with a cash value
• Commodities or futures options
• Mutual or pooled funds – available to the general public
with a regular net asset value

What is Form 8938?
In addition, specified individuals, including U.S. citizens or
residents and certain non-residents, who own specified
foreign financial assets and the value of those assets exceed
an applicable reporting threshold must file a Form 8938 with
the IRS. with his or her annual income tax return.
A specified foreign financial asset (SFFA) includes:
• Any depository or custodial account maintained by a
foreign financial institution (e.g. interests in foreign
pension plans and deferred compensation plans)
• Any equity or debt interest in the foreign financial
institution
• Other foreign financial assets held for investment and
not held in an account maintained by a foreign financial
institution, including:
– Stock and securities issued by non-U.S. persons (e.g.
stock certificates in non-U.S. companies)
– An interest in a foreign entity
– Any financial instrument or contract that has a
non-U.S. person counter-party/issuer (e.g. employee
stock options over stock in a non-U.S. company.
Note: To the extent the stock options are unvested,
the value to be used to determine whether a
reporting threshold is met and to be reported on the
Form 8938, if applicable, would be $0. If the stock
options are vested, the value for these purposes
would be the fair market value (FMV) of the non-U.S.
stock on the last day of the taxable year (or the
maximum value during the year).
The Form 8938 filing is applicable for taxable years ending
after 18 March 2010.

The location of the account, not the nationality of the
financial institution with which the account is held,
determines whether the account is located outside the
United States.
On 24 February 2011, the Department of Treasury
published final regulations amending the FBAR regulations.
The final regulations became effective 28 March 2011.
As a result, individuals and organizations who had not
previously considered filing an FBAR may now be required
to file one under the final regulations.

US
© 2012 Deloitte Development LLC.
All rights reserved.

Returns for the calendar year 2011 should have
been received by U.S. Treasury in Detroit by 30 June
2012. Significant criminal and civil penalties exist for
noncompliance.
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The reporting thresholds depend on filing status, for example:
Filing Status

Value on the last day of the tax year is
at least:

Or, at any time during the tax year, the
value is greater than:

Unmarried taxpayers living in the U.S.

US$50,000

US$75,000

Married taxpayers filing jointly living in the U.S.

US$100,000

US$150,000

Married taxpayers filing separately living in
the U.S.

US$50,000

US$75,000

Unmarried taxpayers living abroad (under IRC
s. 911)

US$200,000

US$300,000

Married taxpayers filing jointly living abroad
(under IRC s.911)

US$400,000

US$600,000

Civil and criminal penalties may be imposed for a failure to file Form 8938. Civil and criminal penalties may be imposed for
a failure to file Form 8938.

• Indentify all
foreign accounts
• Identify all specified
foreign financial assets

Data analysis and
information processing
of company plans

• Analyze foreign

account information

• Analyze foreign

account information

• Analyze foreign

financial asset information

• Analyze foreign

financial asset information

Data collection in
respect of company plans

Manage
communications

That said, it would be prudent to tell participants that they should seek professional advice that is specific to their
circumstances to determine if the FBAR or Form 8938 is required.
For further information
For IRS forms and instructions see:
For FBAR: http://www.irs.gov/pub/irs-pdf/f90221.pdf
For Form 8938: http://www.irs.gov/pub/irs-pdf/f8938.pdf
and http://www.irs.gov/pub/irs-pdf/i8938.pdf

Deloitte US view
Employers should consider providing necessary information
in respect of employee equity plans to participants so that
they can identify their reporting obligations in respect
of the plans and comply with the FBAR and Form 8938
requirements.

For general information refer to the Deloitte publications:
• For FBAR: http://www.deloitte.com/view/en_US/
us/Services/tax/global-business-tax/business-tax/
Tax-Controversy-Services/8726bc35f46bf210VgnVCM30
00001c56f00aRCRD.htm
• For Form 8938 http://www.deloitte.com/view/en_US/us/
Services/tax/22aaa3cd14303310VgnVCM1000001a56f0
0aRCRD.htm
US
© 2012 Deloitte Development LLC.
All rights reserved.
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The Netherlands: An update on developments in
relation to equity plans
By Don-Tobias Jol, Deloitte Netherlands, Tax Senior Manager
In the Netherlands developments in tax law and
jurisprudence have changed the way in which employee
equity plans are taxed. Below, we have briefly summarised
the most important changes and possible opportunities as a
result of these changes.
Increased value reduction in case of lock-up period
Companies often grant shares to employees that carry
certain restrictions (often sale restrictions). The purpose of
these share plans is to increase employee retention with
the company, which is why employees are not allowed to
sell their shares during a certain period (‘restricted shares’).
However, this so-called ‘lock-up period’ limits employees in
their freedom to act with respect to the shares. It had been
the Dutch tax authorities’ policy for some time to allow a
reduction of the taxable value of these shares amounting to
2.5 percent for each restricted year.
In years past there have been several court decisions
in which it became possible to apply a higher discount
than 2.5 percent for each year of the restriction period.
However, it was not clear which calculation method could
be used to calculate this higher discount.
In April 2012, the Amsterdam Higher Court decided that
the 2.5 percent discount as applied by the Dutch tax
authorities is not theoretically or empirically substantiated,
and that companies are therefore permitted to present a
scientifically founded calculation showing a higher discount
percentage.
In the case in question, the Court decided that a reduction
of 10 percent could be taken into account for shares
with a restriction period of two years. In the decision, a
scientific calculation method (called the Finnerty valuation
model) was used to determine the reduction. The Dutch
tax authorities’ policy of applying a 2.5 percent reduction
for each restricted year seems therefore no longer tenable.
The main importance of this decision is that companies
with restricted shares are now able to present a scientific
calculation method showing a higher reduction percentage,
where the tax authorities will likely find it difficult to provide
proof to the contrary.
Netherlands
Material in this newsletter is ©
2012 Deloitte Global Services
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Applying the 30 percent facility on equity incentives
after leaving the Netherlands
The Dutch 30 percent facility applies to employees that
have been recruited from abroad (expatriates) and whose
annual gross salary exceeds a certain threshold. Under this

rule, in principle 30 percent of the employee’s gross wages
may be treated as a tax-free cost-reimbursement.
Concerning the period ending 1 January 2012, the
Dutch Supreme Court has recently ruled in a case where
an individual exercised share options after leaving the
Netherlands. In this case, the share options had not vested
before the individual left the Netherlands. The Supreme
Court decided that the 30 percent facility may be applied
on any Dutch-sourced income from equity incentives
(such as share options or share awards), even if vested
and/or generated after the date the employee left the
Netherlands. The only condition is that the income should
be allocable to work performed in the Netherlands during
the period in which the 30 percent facility applied. The
application of the 30 percent facility on the taxable benefit
may then result in a potentially significant reduction of the
amount of wage tax due. Depending on the conditions of
the assignment contract, such advantage can accrue to the
employee himself, or to his employer (e.g. if there is a tax
equalisation agreement in place).
As of 1 January 2012, the conditions of the 30 percent
facility have been amended. Based on the new legal
provisions, the Dutch tax authorities now argue that the
30 percent facility can no longer be applied to employee
equity benefits that are generated and taxed after the
employee ends his assignment in the Netherlands. As such,
it appears that the beneficial tax treatment as suggested by
the above-mentioned case-law can no longer be applied as
of 1 January 2012.
There are arguments to dispute the point of view of the
tax authorities. For instance, it might be defensible to
apply the 30 percent facility on equity income generated
after the date of the employee’s departure from the
Netherlands, as long as the income is generated before the
initial end date of the 30 percent facility. As has happened
with previous changes to the 30 percent facility, we expect
that discussions will arise also with the authorities in the
future about the interpretation of this latest amendment.
Lucrative interests
On 1 January 2009, legislation was introduced in the
Netherlands regarding so-called lucrative interests. The law
does not define the term ‘lucrative interests’ clearly, but in
essence a lucrative interest is likely to exist in the case of a
so-called ‘leveraged structure’, i.e. a funding structure with a
lot of debt capital and little equity capital. Where a lucrative
interest exists, the taxable benefit from it is in principle taxed
at the regular Dutch progressive income tax rates of up to
52 percent. Naturally, this also means that a loss resulting
from lucrative interest is deductible at the same rate.
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The lucrative interest tax can in principle be reduced to a
25 percent flat rate via a relatively simple structure. Since
the tax applies to ‘shares, entitlements and economically
similar titles’, in certain situations it is also possible to
bring bonus plans under the scope of the reduced 25
percent flat tax. Such structures may prove (particularly)
tax-efficient for companies’ senior executives.
In addition, if structured correctly, it might be possible
to requalify a regular box three investment as a lucrative
investment. In case the current fair market value of the
investment is lower than the historical purchase price, a
loss may then be claimed at regular Dutch progressive
income tax rates.
Corporate tax deduction
Since 2010, the costs of equity-settled shares and share
options granted to employees are in principle no longer
deductible for Dutch corporate tax purposes. However a
deduction is still available for cash settled awards. As a
result, cash-settled Stock Appreciation Rights (SARs) can
prove to be attractive for companies.

If the gross annual wages of an employee does not exceed
(for 2012) € 531.000, the costs of SARs are still deductible
for Dutch corporate tax purposes (additional conditions
apply for higher salaries). In addition, existing share and
share option plans may under certain circumstances be
converted into cash-settled plans by e.g. adding a ‘sameday-sale’ clause. If properly designed from a tax and legal
point of view, a corporate tax deduction may therefore
still be obtained for these plans. Naturally, other relevant
aspects (e.g. regarding applicable (IFRS) accounting rules)
should also be taken into account when deciding between
equity or cash-settled plans.
Deloitte Netherlands view
While for a long time it appeared that the tax rules
on equity incentives had more or less settled down in
the Netherlands, new developments in tax law and
jurisprudence have made it useful to review your employee
equity plans for Dutch tax purposes. As becomes apparent
from the above, tax efficiencies may be achieved, provided
appropriate structures are implemented.

Netherlands
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France: New French regulations on International
Employees’ equity compensation
By Christina Melady, Taj, Tax Partner
On 13 March 2012 the French tax authorities published
two sets of long-awaited regulations on the equity
compensation of internationally mobile employees.
The first set, which spent many years in draft form,
basically confirms the OECD position that taxation rights
on equity compensation should be attributed to the
country in which the employment activities are carried out
during the vesting period (OECD sourcing principles).
The second set clarifies the procedure for applying new
article 182 A ter of the French Tax Code, which imposes
a withholding tax on income derived by nonresidents
from French-source stock options and free share awards
(restricted stock units, or RSUs) as of 1 April 2011. Article
182 A ter was hastily introduced in December 2010
and, although only a few paragraphs long, it created
uncertainties about the responsible withholding party and
the basis for withholding.
While the withholding tax is essentially in line with the
tax legislation of many OECD countries, it represents a
fundamental shift in the French approach to the taxation
of equity income realized by internationally mobile
employees.

France
Copyright © 2012 Taj.
All rights reserved

OECD sourcing principles
The regulations settle the debate over the taxation of
equity awards in international mobility situations, as it is
now clear that France will apply OECD sourcing principles
to determine taxation rights. For purposes of the OECD
model tax treaty, income derived from employee share
options is to be treated as an employment related benefit
taxable in the country in which the employment was
exercised (the country of source). The portion of income
sourced to a particular country is based on the number
of days during which employment was exercised in
that country in proportion to the total number of days
of employment activity from which the share option
is derived. Because share options often represent a
long-term incentive earned over a period of time, several
countries may have taxation rights over the income if the
employment activity it concerns is carried out in different
countries.

It is important to note that neither qualified share options
granted before 20 June 2007, nor BSPCEs are exempt
from taxation in France when realized by nonresidents.
The absence of any exemption for that category of equity
awards is highlighted by the second set of regulations,
which provide that the withholding tax exemption for pre20 June 2007, qualified options does not otherwise affect
the nature, or the taxation, of the income.
Withholding tax
French-source equity income realized by nonresidents
has been subject to a withholding tax since 1 April 2011.
The new regulations supplement the sparse paragraphs
of article 182 A ter by setting out the mechanics of the
withholding obligation, as well as its scope, the taxable
base, the rates, what constitutes a taxable event, the
withholding agent and its responsibilities, filing and
reporting obligations, penalties, and the interaction
between withholding tax and the individual annual tax
return reporting and refund procedures.
The actual withholding system is detailed and complex
but, in essence, withholding tax at progressive salary-based
rates of 0 percent, 12 percent, or 20 percent is applicable
for a non-qualified plan or if the taxpayer opts for those
rates for a qualified plan, in which case further income tax
could be due based on annual ordinary progressive tax
rates. The flat rates applicable to qualified equity income
— excluding the social Contribution Sociale Généralisée
and Contribution pour le Remboursement de la Dette
Sociale surtaxes, which are not payable by nonresidents
— are 18 percent, 19 percent, 30 percent, 41 percent,
and 50 percent, depending on the type of plan and the
particular situation. The flat rates are, in principle, a final
tax, except in situations in which the beneficiary can file a
tax return opting to have the income taxed at the ordinary
progressive rates.
While the taxable basis is the same, the tax is actually
triggered at different points depending on whether
the plan is qualified or not. The triggering event for
qualified plans is the sale of the relevant shares, while
for non-qualified plans, it is the exercise of the share
option or the share release, respectively. The necessity of
tracking shares that are sold will present challenges for
administrators and brokers because the standard global
system typically tracks only up to vesting or exercise.
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While some non-French administrators have instituted
share tracking for the purposes of complying with qualified
plan holding periods, a withholding mechanism that
comes into operation only when the shares are sold will
present additional logistical difficulties. It should be noted
that when shares obtained through qualified plans are
transferred to a new bank, the new bank becomes the
withholding agent and the old bank is required to deliver
the information to the new bank so that it can comply
with its withholding obligations.
Taj view
The impact of the new regulations likely will be felt more
in France than outside of France. While the regulation on
OECD sourcing has been a topic of considerable debate

in France, it follows a well-worn path in terms of global
tendencies, and many non-French global companies
already have or are in the process of implementing tracking
systems for their mobile employees.
The second regulation clearly will require adjustments to
existing processes, especially for qualified plans, because
administrators will need to track shares until sale in order
to withhold the tax triggered by the delivery of the shares.
The tracking aspect, in addition to the specificities of
the tax rates, the filing options of employees, and the
fact that the administrator will file the tax directly with
the tax authorities, will make compliance challenging.
Noncompliance, of course, is punishable with both
pecuniary and criminal penalties.

France
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2012 Deloitte Global Share Plan Survey
We recently conducted the 2012 Deloitte Global Share
Plan Survey and are delighted to report that more than
100 companies have responded to our survey. The
companies surveyed are all large multinational public or
private companies and are headquartered in 13 different
countries across the world.
All participants of the 2012 Deloitte Global Share Plan
Survey will receive a free copy of the final report, with
an analysis of the responses. We again want to thank all
companies that have completed the survey.
Global Rewards Updates
Throughout the year, the Deloitte Global Equity Group
distributes Global Rewards Updates (GRUs), which
highlight regulatory changes from around the world
that impact equity award programs. Provided below is
a snapshot of all GRUs that have been released since
December 2011. For convenience, our GRUs are also
distributed through Deloitte’s biweekly release of Global
Insight, posted on certain industry websites, and housed
on www.deloitte.com in the Tax publications section. If
you are not currently subscribed to Global Insight, please
visit www.deloitte.com/us/subscriptions.
Argentina
11 July 2012 - New equity reporting regime in Argentina
which includes new reporting obligations for Argentine
domiciled individuals holding shares or other interests in
foreign entities and new reporting obligations with regard
to foreign equity transactions.
Australia
21 June 2012 — The reporting requirements for
companies in relation to Employee Share Schemes (ESS).
The ESS Employee form must be provided to employees by
14 July 2012 and the ESS Employer form must be filed with
the Australian Taxation Office by 14 August 2012.
Belgium
21 February 2012 — As a result of the 2012 Budget,
the taxable benefit on the grant of stock options will be
increased to 18 percent from the current 15 percent (the
reduced percentage will be increased to 9 percent from
the current 7.5 percent).

Denmark
14 February 2012 — Under the Danish Finance Act for
2012 the special tax rules on general employee share
ownership plans and individual share-based remuneration
plans under which taxation is deferred until the time of
sale of the shares, have been abolished.
European Union
9 July 2012 — An update on the amendments to the
European Union Prospectus Directive – the state of play
after 1 July 2012.
Finland
12 December 2011 — The Supreme Administrative Court
ruled that where shares are transferred to participants
subject to a restriction, in general the sales restrictions do
not impact the taxable moment or taxable value of the
shares.
France
• 1 March 2012 — New French reporting requirements
for qualified stock options, free shares, and BSPCE.
• 17 July 2012 — Proposal to further increase the
employer social contribution (from 14% to 30%)
and employee social contribution (from 8% to 10%)
applicable to French qualified stock options and
qualified free shares and to increase the "forfait social"
on employee profit sharing schemes.
Ireland
12 July 2012 — Effective from 1 July 2012, the obligation on
employers to withhold employee PRSI on gains realized on
the exercise of stock options has been removed. From that
date employees are obliged to account for the employee PRSI.
Japan
• 5 March 2012 — New employer reporting requirement
for equity compensation which is granted by the foreign
parent entity and administered outside of Japan is
expected to come into effect on 1 January 2013.
• 3 August 2012 — Additional guidance on the new
employer equity reporting requirement which comes into
effect from 1 January 2013.
Peru
28 February 2012 — The implementation of new Personal
Data Protection Law.

China
16 March 2012 — The Chinese authorities have released
updated guidance on the SAFE registration process (Circular
7), which standardizes procedures and broadens the types
of plans that can be offered in the China. Circular 7 replaces
the existing guidance Circular 78 issued in April 2007.
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The Netherlands
• 19 December 2011 — Amendments to the 30 percent
facility which imply that as of 1 January 2012, it will in
principle no longer be possible to apply the 30 percent
facility on equity incentive income earned subsequent to
termination of employment in the Netherlands, regardless
of whether or not the equity incentive has already vested
before the employee leaves the Netherlands.
• 24 May 2012 — The Amsterdam Higher Court ruled on
the taxation of shares subject to a restriction period. It
was ruled that the 2.5% discount per restriction year as
applied by the Dutch tax authorities is not theoretically
or empirically substantiated, and therefore companies
are permitted to present a scientifically founded
calculation showing a higher discount percentage.
• 8 June 2012 — The Dutch Supreme Court decided
that the 30 percent ruling could be applied on any
Netherlands-sourced income from equity incentives,
even if vested and/or received after the employee left
the Netherlands, provided that the income must be
allocated to work performed in the Netherlands during a
period where the 30 percent ruling was applicable This
Supreme Court ruling is only relevant when considering
the Dutch tax legislation up to 31 December 2011.

Biographies
Please find below the biographies of the individuals who
contributed an article to this Global Equity News.

United Kingdom
• 26 January 2012 — UK tax authorities confirm intention
to apply 0T tax code for post termination share gains
with effect from 6 April 2012.
• 8 March 2012 — The UK Office of Tax Simplification
has recommended significant changes to the four tax
advantaged employee share plans.
• 30 May 2012 — Requirement for companies to report
any employee related stock or stock option transactions
that have taken place during the UK tax year on Form
42, which must be submitted by 6 July 2012.

Tony is part of the leadership team of the Deloitte China
Eastern Region GES practice and has extensive experience in
managing large expatriate engagements and in dealing with
all aspects of the assignment process from remuneration
policy design through to country-specific tax planning.

United States
9 February 2012 — New reporting requirements for
specified foreign financial assets (Form 8938) which include
shares owned in foreign (non-US) parent companies.
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