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Deloitte Legal Szarvas, Erdős and Partners Law Firm, a member of Deloitte Legal's
international network, is providing its clients with a monthly newsletter on the most
recent changes and newly adopted regulations in economic law and the most
notable legal cases. As the new Civil Code, the first one drafted since the regime
change, entered into force on 15 March 2014 and affects nearly all areas of the
economy, in the past and coming months we devote several editions of our
newsletter to the rules of the new Code.

In line with the provisions of the EU directive on combating late payment in commercial
transactions, as from 1 July 2013 the statutory compensation for payment recovery costs in
the minimum fixed amount equal to €40 is mandatory also in Hungary. This newsletter
discusses the practical aspects of adopting, paying, and enforcing such compensation.

Mandatory provisions of the Civil Code
In the case of delay in contractual payment, the New Civil Code requires the application of interest
for late payments at the central bank's reference rate plus 8% as from the first day of the six-month
period concerned by the delay. In addition, the party in default will also be required to pay to the
creditor compensation for payment recovery costs in an amount equaling to €40. The contractual
parties may neither effectively exclude the application of the compensation, nor specify an amount
lower than the €40 defined by law. At the same time, the creditor may choose not to enforce his
claim for the compensation and so relieve the defaulting party from bearing this extra burden in
particular cases.
The statutory application, scope and accounting treatment of the compensation raises a number of
questions (e.g. whether a waiver of the compensation incurs any gift or other stamp tax
obligations).

Scope
The compensation applies only to contracts signed on or after 1 July 2013, and to those in which
the amount owed and the interest for late payments is modified after that date. It means that—
unless the amount owed and the interest for late payments are amended after 1 July 2013—
contracts signed prior to that date are not subject to the statutory application of the compensation,
even if the delay itself occurs after 1 July 2013.

Payable irrespective of culpability
Similar to the interest for late payments, the compensation for payment recovery costs is a type of
sanction that applies objectively, irrespective of culpability. It means that it is due and payable
irrespective of whether the defaulting party justifies the delay or whether the creditor indeed incurs
any costs due to the late payment. To enforce the compensation equalling to €40, the creditor has
to prove only that the other party is in default. The compensation may be claimed from the debtor
for each instance of late payment. Accordingly, in the case of payment in instalments, the
compensation may be enforced for as many instalments as the debtor is in delay with.

Amount
The amount equal to €40 is defined as the minimum amount of the compensation for payment
recovery costs. The parties may not define a lower amount while they may specify a higher one at
any time as the consequence of late payment. In the absence of a separate agreement, any
recovery costs in excess of the amount equal to €40 may be claimed by the creditor on grounds of
indemnity. The compensation for payment recovery costs is enforceable in addition to the amount
of the interest for late payments. The compensation is regarded as part of the indemnity whereas it
is not included in the amount of any default penalty specified for late payment (the reason for this is
that in the case of amounts owed the rules of the late payment interest apply to default penalty
while late payment interest and the compensation for payment recovery costs are to be treated
separately).

Currency
The currency of the compensation is adapted to the currency of the underlying debt while its
minimum amount shall always equal to at least €40 as defined by the Civil Code. Accordingly, if the
principal amount is specified in HUF, the compensation for payment recovery costs must be
converted using the EUR/HUF exchange rate officially quoted by the Hungarian National Bank on
the (first) day when the obligation to pay late payment interest arises.

Accounting treatment
Upon delay, the defaulting party will be required to disclose the amount of the compensation as
liability owed irrespective of whether the creditor has or has not yet demanded it from him. The
compensation paid, or arising and becoming due and payable concerning the period relating to the
period before balance sheet date has to be disclosed as expenditure. The creditor will be required
to recognise the compensation as income only to the extent and in the amount it has actually been
paid to him.
The creditor's waiver of his claim for the compensation (i.e. if the creditor relieves the debtor from
the obligation to pay the compensation) will, as a general rule, not trigger gift or other stamp tax
obligation.
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