
RISKS, REGULATIONS 
AND RAMIFICATIONS

IN CONVERSATION WITH COLM KINCAID

How can financial firms adapt to a changing 
environment as they face an array of challenges, 
from COVID-19 and increasing regulatory 
complexity, to conduct risk, Brexit and more.
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D I R E C T O R  O F  S E C U R I T I E S 
A N D  M A R K E T S  S U P E R V I S I O N , 
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2020 WAS A DIFFICULT YEAR FOR US ALL .  HOW 
HAS THE CENTR AL BANK RESPONDED TO THESE 
CHALLENGES IN TERMS OF ITS  SUPERVISORY 
MANDATE? 

It was a very challenging year, and I think we will 
see many of those same challenges persist over 
the course of 2021. Indeed, some of the COVID-
related challenges may even become more acute 
as natural fatigue sets in and medium- and longer-
term implications start to emerge. So, we need to 
remain vigilant to these risks. 

For the Central Bank of Ireland, as for other 
organisations, 2020 required us to react quickly 
to emerging events and target our interventions 
appropriately to the evolving situation. This is 
nothing new in principle for us of course, as our 
approach to supervision is always to be risk-
sensitive and, in my own field of securities markets 
supervision, events move at an especially and 
increasingly swift pace in any event. What was new 
was the particular logistical challenge of managing 
the situation in a remote working environment. This 

included supervising firms remotely in a manner 
that ensured we remained assertive and challenged 
firms on how they were dealing with the situation. 

One thing I did observe was the extent to which 
the issues that emerged over the course of 2020 
mapped to the priority areas of concern that we 
had previously highlighted. This is not to claim any 
special prescience on our part about the events of 
2020. Rather, I think the impact of COVID-19 and 
Brexit threw the issues and vulnerabilities we had 
been highlighting for some time into especially 
sharp relief. Many of these are about the basics of 
good governance, systems and controls and proper 
resourcing within Irish-regulated entities. To take 
a sector where there was a particular COVID and 
Brexit focus – the funds sector – we had already 
planned specific supervisory reviews of liquidity risk 
management and compliance with our framework 
for fund management companies’ governance, 
management and effectiveness. These topics 
became absolutely central to the discussions we 
had with firms as they weathered the challenges of 
2020. 

BASED ON WHAT WORKED WELL ,  CAN FIRMS 
EXPEC T A DIFFERENT FORMAT OF SUPERVISION 
INTO THE FUTURE,  MORE VIRTUAL AND LESS 
ONSITE? 

While we are still in the middle of this pandemic it 
is too early to speculate on potential longer-term 
modifications. But there are lessons to be learned 
and efficiencies to be gained. For instance, I think 
the remote environment placed a particular 
premium on quantitative data and documented 
evidence of operational procedures and controls. 
These are two areas firms can expect the Central 
Bank to continue to place a special focus on, and 
in particular that systems and controls are fully 
documented and operational. It is also essential 
that data is reliable. The remote working experience 
and fast-moving market events really brought 
home the importance of this and the limitations of 
manual work-arounds or ad hoc approaches.
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I also see lessons from this period for how we 
conduct virtual engagements more effectively, 
bearing in mind that even pre-COVID we had calls 
and so on, so the principle of ‘virtual engagement’ 
is not new. Overall, however, while we might use 
these tools to be more targeted, I expect onsite 
inspections to remain a regular and important 
part of our suite of engagements into the future. 
I would also counsel against any expectation that 
there would be less onsite engagement by the 
Central Bank in the future, even if the proportion 
of onsite to virtual were to change, since our overall 
engagement with the securities market sector 
will continue to be robust and, if anything, can be 
expected to increase.

The impact of COVID-19 and Brexit 
threw the issues and vulnerabilities 
we had been highlighting for some 
time into especially sharp relief. 
Many of these are about the basics 
of good governance, systems and 
controls and proper resourcing 
within Irish-regulated entities.
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BREXIT  HAS IMPAC TED THE SECURITIES  AND 
MARKETS SEC TOR MORE THAN MOST.  GIVEN 
RECENT EQUIVALENCE DECISIONS,  HIGH PROFILE 
RELOCATIONS AND CHALLENGES AROUND 
BUSINESS MODELS,  HOW DO YOU SEE THE IRISH 
AND EU SECURITIES  AND MARKETS ECOSYSTEM 
EVOLVING OVER THE COMING YEARS? 

Firms did a lot to prepare for Brexit, including a 
hard Brexit, and it has been a supervisory focus of 
the Central Bank for some time. So we come into 
the post-Brexit period well prepared. 

However, the decision by the UK to leave the 
EU has changed the structure, composition 
and operations of securities markets in both 
jurisdictions. It will take time to see how the issues 
and risks we identified in the run into Brexit 
manifest themselves in a post-Brexit environment. 
So for example, we have seen the migration 
of firms and trading activity from the UK to EU 
member states and venues, including Ireland. This 
results in new or existing EU firms taking on assets, 

activities and risks which are new to these firms 
and require the appropriate controls to ensure that 
conduct risk is managed prudently. 

Brexit also changes the manner in which EU and 
now UK rules apply to dealing on securities markets 
and we need to be vigilant to the novel risks and 
trends that could emerge as a result. I would say 
that the effort firms put into preparing for Brexit 
needs to be replicated now as they experience the 
realities of operating in the new environment and 
that firms put concrete plans in place to identify, 
mitigate and manage the specific risks arising for 
their firm and the markets in which they are active. 

In terms of how the securities and markets 
ecosystem might evolve over time, I expect this will 
be influenced as much by wider developments in 
technology and wider priorities such as CMU and 
the imperative of combatting climate change. Our 
focus, of course, will continue to be on ensuring 
that however the markets evolve, the best interests 
of investors and market participants using those 

markets are protected and the firms we authorise 
and supervise apply the highest standards. 

WE ARE STARTING TO SEE  MORE M& A AC TIVIT Y 
IN THE SEC TOR.  FOR FIRMS CONSIDERING 
A POTENTIAL ACQUISITION,  WHAT ARE KEY 
THINGS THEY SHOULD BE CONSIDERING,  TO 
ENSURE THEY ARE SUCCESSFUL WITH THEIR 
APPLICATION? 

First, firms considering an acquisition should 
familiarise themselves with the regulatory 
requirements which are available on the Central 
Bank website – centralbank.ie. In May 2017, the 
Joint Committee of the European Supervisory 
Authorities issued guidelines entitled ‘Joint 
Guidelines on the prudential assessment of 
acquisitions and increases of qualifying holdings 
in the banking, insurance and securities sectors’. 
A proposed acquirer should take note of these 
Guidelines when preparing the Acquiring 
Transaction Notification Form for submission to the 
Central Bank.
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Secondly, they should ensure the notification form 
is completed in full and all required documentation 
is provided to avoid undue delays in the notification 
and assessment process. 

Finally, firms should be able to articulate how the 
acquisition will benefit the firm and its clients, the 
risks arising and how those risks will be mitigated 
and managed. 

WE HAVE SEEN QUITE A BIT  OF AC TIVIT Y FROM 
YOUR TEAM OVER THE L AST YEAR IN THE 
FORM OF DEAR CEO LET TERS AND RMPS.  WHAT 
SHOULD WE READ INTO THIS ,  IF  ANY THING? 

One of the most powerful forces affecting trust 
in financial markets and their participants is, 
quite simply, how regulated financial service 
providers conduct themselves. With the increasing 
scale and complexity of the securities market 
we supervise, we have had to become more 
systematic in our approach to the sector, including 
in our communication with the sector where we 
see things that need to change. This includes 

publishing ‘Dear CEO’ letters so that the industry 
as a whole has the benefit of those findings and 
issuing detailed RMPs to individual firms. We will be 
looking to see firms take concrete and substantive 
actions to implement the findings in these letters, 
and to be diligent and comprehensive in their 
implementation of the RMPs they receive. Where 
appropriate, we will make use of stronger tools.

FROM A SECURITIES  MARKETS PERSPEC TIVE , 
WHAT HAVE BEEN THE KEY WHOLESALE 
CONDUC T RISK CONCERNS THIS  YEAR? 

As I referred to earlier, COVID-19 and Brexit 
were dominant themes in 2020, along with trade 
tensions and events such as the US election. 
However, a key overarching theme has been 
the increasing scale and complexity of the 
securities markets we supervise. In 2020, we 
saw continued growth in the investment fund 
sector, continued volumes of applications for 
approvals of prospectuses for securities issuances 
and further new firms establish themselves in 
Ireland in anticipation of Brexit, some of which 

One of the most powerful 
forces affecting trust in 
financial markets and their 
participants is, quite simply, 
how regulated financial service 
providers conduct themselves. 
With the increasing scale and 
complexity of the securities 
market we supervise, we 
have had to become more 
systematic in our approach to 
the sector.
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brought business models that were new to us as 
supervisors. We also see an increase in trading 
volumes, making it ever more important that firms 
are proactive in discharging their obligations to 
monitor and report suspicious trading activity. 

With this complexity comes an increasingly 
complex regulatory framework also. In 2020, 
we saw the implementation of a range of new 
legislative measures, including new reporting 
obligations under the Money Market Fund 
Regulation and SFTR. Together with existing 
legislative regimes such as MiFID and EMIR, this 
increases again the scale of the data regulators 
require to discharge their statutory functions, and 
the importance of that data being of good quality. 
We also saw the implementation of the revised 
Prospectus Regulation, raising the standards 
required of approved prospectuses and the 
extent of competent authority scrutiny of those 
prospectuses before such approval can be granted.

So a key concern for us is ensuring that regulated 
firms, market operators and market participants 

are on top of this complexity and that they have 
the resources, frameworks and controls in place 
to identify, mitigate and manage conduct risk. This 
includes ensuring that these elements themselves 
evolve in tandem with the firm or venue’s own 
growth and adaptations; for example, increased 
reliance on technology. This can require compliance 
and risk functions within firms to have new skills 
and to develop new tools to monitor and manage 
risk. You will see this focus come through in 
our industry letters on wholesale conduct risk, 
governance in funds, and in the focus of our 
current thematic review on market abuse, the 
results of which we aim to publish later this year. 
Fundamentally, if firms do not have the resources, 
frameworks and controls in place to identify 
conduct risk within their firm, then they cannot 
mitigate those risks.

Faced with this complexity of market and regulatory 
framework, I would also encourage firms to take a 
step away from a legalistic or minimalist approach 
to their obligations towards a more prudent risk-
based approach, including on resourcing. 

WHAT ARE YOUR FOCUS AREAS FOR 2021? 

In many respects, 2021 will see a continuation and 
follow through on our work of 2020. This means 
continued work on fund liquidity management and 
of course the implementation of the findings of our 
review of the framework for Fund Management 
Companies’ Governance, Management and 
Effectiveness. Also, in 2020, we commenced 
a supervisory review of compliance with MAR 
requirements for issuers and those that act on 
their behalf, on the main Irish regulated market. The 
review focuses on the extent to which participants 
comply with requirements to recognise, manage 
and in the case of issuers, publicly disclose 
inside information in accordance with applicable 
legislation. At the same time, we commenced a 
supervisory review on the practice and governance 
of detecting and reporting suspected market 
abuse. In 2021, one of our supervisory priorities will 
be to complete these reviews and take appropriate 
action on foot of our findings (which we aim to 
publish later this year). 
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We have been strong supporters of an increasingly 
effective approach to supervisory convergence 
at EU level. This is especially important in view of 
the pan-EU and indeed international nature of the 
securities markets activities and services provided 
in and from Ireland. Key areas of focus here will 
include of course the ESMA Common Supervisory 
Action on the supervision of costs and fees of 
UCITS and our continuing work to enhance data 
quality across the EU market. 

In our ‘gatekeeper’ functions, we will continue our 
implementation and embedding of a more risk-
based approach to the assessment of applications 
for fund authorisation and prospectus approval 
consistent with our wider supervisory risk outlook 
and approach. 

And of course, 2021 will see further implementation 
of new aspects of the regulatory framework, not 
least the requirements of SFDR which come into 
force on 10 March 2021. The evolving climate 
crisis and the universal need to mitigate its effects 
requires that financial products and services 

become more environmentally sustainable. By 
financing initiatives and trends aimed at stemming 
the climate crisis, sustainable finance can play a 
key role in ensuring that securities markets aid the 
transition to greener economic activities. 

Indeed, I would highlight the transition to a greener 
securities market as one of the key overarching 
themes for the period ahead and firms can expect 
us to challenge them to be vigilant to avoid the risk 
of greenwashing, be that intentional or through a 
failure of proper diligence. This includes that where 
the sustainability aspect of the product or service is 
unclear or dependent on future developments, this 
is explained clearly in the product documentation. 
Where investments or financial products are 
described as green or sustainable, firms should 
ensure that this is meaningful and accurate and 
based on reliable parameters that are consistently 
applied both within jurisdictions and across Europe.

The SFDR requires financial market participants 
and financial advisers, which includes UCITS 
management companies and Alternative 

A key concern for us is 
ensuring that regulated 
firms, market operators and 
market participants are on 
top of this complexity and 
that they have the resources, 
frameworks and controls in 
place to identify, mitigate and 
manage conduct risk.
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Investment Fund Managers (AIFMs), to make 
pre-contractual and ongoing disclosures to 
end investors with regard to the integration 
of sustainability risks, the consideration of 
adverse sustainability impacts, the promotion 
of environmental or social characteristics, and 
sustainable investment. To facilitate orderly 
implementation of the SFDR, the Central Bank 
has established a fast-track filing process for 
pre-contractual document updates based on 
the SFDR Level 1 text, under which both UCITS 
management companies and AIFMs will be able 
to certify their compliance with the SFDR. Both 
will need to determine the fund’s appropriate 
product classification and ensure pre-contractual 
disclosures are appropriate to their particular 
funds.

Finally, and to go back to where we started, 
there are lessons from 2020 for the regulatory 
framework. Given the nature and scale of our 
securities markets industry, including funds, the 

Central Bank is an active participant in this work 
at EU and international level. Our supervisory 
insights from 2020 inform our approach in these 
discussions. 

MANY OF OUR CLIENTS ASK US HOW THEY 
CAN IMPROVE THEIR REGUL ATORY REL ATIONS, 
GIVEN THERE IS  SO MUCH ON THIS  YEAR .  WHAT 
ADVICE WOULD YOU GIVE THEM? 

In the context of our supervision of securities 
markets specifically, we work to achieve a market 
that satisfies five principles: it provides a high level 
of protection for investors and market participants; 
it is transparent as to the features of products 
and their market price; it is well governed and 
comprises firms that are well governed; it is trusted, 
by both those using the market to raise funds and 
those seeking to invest; and it is resilient enough to 
continue to operate its core functions in stressed 
conditions and to innovate appropriately as 
markets evolve.

These are the principles that guide our supervisory 
judgments. So, it would be good advice to a firm to 
keep these principles in mind when framing their 
engagements with us. We also look to see that 
firms have done substantive and thoughtful work 
to meet their regulatory obligations, including to 
implement our ‘Dear CEO’ letters and guidance. 
Here in particular, we are looking to see a prudent, 
risk-based approach to achieving outcomes that 
advance the five principles outlined above, and not 
a minimalist or legalistic approach. 

Finally, as with any regulator, we expect firms to 
be well prepared and open in their engagements 
with us and to remember that the Central Bank’s 
supervisory teams have a public service to perform 
on all our behalf. 

This interview took place on 14 January 2021.

Read the Securities Markets 
Risk Outlook Report from 
Central Bank of Ireland
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