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18 February 2022 
 
Consultation on the transposition of Directive (EU)2021/2101 amending Directive 2013/34/EU  
Department of Enterprise, Trade and Employment,  
23 Kildare Street, 
Dublin 2, 
D02 TD30. 
 

VIA EMAIL:  companylawconsultation@enterprise.gov.ie  
   
Dear Sirs/Mesdames:  
 
We are pleased to submit comments on behalf of Deloitte in response to your Consultation document of 20 
December 2021.  We appreciate this opportunity to share our views and trust that you will find our comments 
valuable to the discussion.  
 
We look forward to continued collaboration with the Department of Enterprise on this and other tax initiatives, 
and are available to discuss anything in this document, as needed. In the meantime, if you have any queries, 
please do not hesitate to contact us at 01-417-2200.  
  
Yours sincerely,  

 
 

 

   
_______________              ______________    
Lorraine Griffin                                                     Tom Maguire 
Partner                                                                   Tax Partner    
Head of Tax and Legal       
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Chartered Accountants 
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Executive Summary 

This document outlines our thoughts on the transposition of Directive (EU)2021/2101 amending Directive 
2013/34/EU as regards disclosure of income tax information by certain undertakings and branches. While further 
detail is included in our responses to the consultation questions, we would emphasise the following points:  
 
 

• In response to the Question 1, in our opinion, Ireland should take the option to allow one or more specific 
items of information to be temporarily omitted from the report by relevant entities when their disclosure 
would be seriously prejudicial to the commercial position of the undertakings to which it relates. 

 

• In response to the Question 2, we believe that Ireland should take the option to exempt undertakings from 
the publishing requirement, where the report is simultaneously made accessible to the public on the 
website of the CRO and free of charge to any third party located in the European Union. 

 

• In respond to the Question 3, we have no further comments to make at this time. 
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Consultation Questions  

Background  

On 1 December 2021, the EU published the recently approved Directive on public country-by-country reporting 

Directive 2021/2101 (the “Directive”).  The CBCR Directive requires multinational enterprises (“MNEs”) (whether 

headquartered in the EU or outside) and standalone undertakings with activities in the EU and a consolidated 

revenue over EUR 750 million for each of the last two consecutive financial years to publicly disclose certain 

information with respect to their activities in each EU Member State, as well as in certain third countries.  

The Directive 2021/2101 seeks to enhance corporate transparency and public scrutiny of corporate taxes paid 

by MNEs carrying out activities in the EU, to tackle tax avoidance and tax evasion, particularly in the field of 

corporate income tax and aggressive tax planning.  

For the first time, non-EU multinationals doing business in the EU through subsidiaries and branches will also 

have to comply with the same reporting obligations as EU multinationals. While existing Directives provide for 

the exchange of tax information, to date, the scope has been limited to information sharing between tax 

authorities. This Directive broadens information sharing by making data publicly available relating to tax paid at 

the place where profits are made. 

The Directive, which was agreed and published in the Official Journal of the EU on 1 December 2021, entered 

into force on 21 December 2021 and must be transposed into Irish law by 22 June 2023.This information will 

need to be published on the group’s website by December 2026 for in-scope entities with a 31 December year-

end. 

Options  

▪ Option 1: The Public country by country reporting (PCBCR) Directive provides for a “safeguard clause” 

whereby certain information can be temporarily withheld from the Report where its disclosure would be 

seriously prejudicial to the commercial position of the undertaking.  However, such information must be 

disclosed within the next five years, and reasons for the non-disclosure must be provided. 

 

Information 

The report on income tax information required under Art. 48b of the Directive must include information 

relating to all the activities of the standalone undertaking or ultimate parent undertaking, including those of 

all affiliated undertakings consolidated in the financial statements in respect of the relevant financial year.  

 

The information must consist of the following: 

 

(a) the name of the ultimate parent undertaking or the standalone undertaking, the financial year 

concerned, the currency used for the presentation of the report and, where applicable, a list of all subsidiary 

undertakings consolidated in the financial statements of the ultimate parent undertaking, in respect of the 

relevant financial year, established in the Union or in tax jurisdictions included in Annexes I and II to the 

Council conclusions on the revised EU list of non-cooperative jurisdictions for tax purposes;  

 

(b) a brief description of the nature of their activities;  

 

(c) the number of employees on a full-time equivalent basis;  

 

(d) revenues, which are to be calculated as: 
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(i) the sum of the net turnover, other operating income, income from participating interests, excluding 

dividends received from affiliated undertakings, income from other investments and loans forming part of 

the fixed assets, other interest receivable and similar income as listed in Annexes V and VI to this Directive; 

or 

  

(ii) the income as defined by the financial reporting framework on the basis of which the financial statements 

are prepared, excluding value adjustments and dividends received from affiliated undertakings;  

 

(e) the amount of profit or loss before income tax;  

 

(f) the amount of income tax accrued during the relevant financial year, which is to be calculated as the 

current tax expense recognised on taxable profits or losses of the financial year by undertakings and 

branches in the relevant tax jurisdiction;  

 

(g) the amount of income tax paid on a cash basis, which is to be calculated as the amount of income tax 

paid during the relevant financial year by undertakings and branches in the relevant tax jurisdiction; and  

 

(h) the amount of accumulated earnings at the end of the relevant financial year.1 

 

Member States shall permit the required information, as listed above, to be reported on the basis of the 

reporting instructions referred to in Section III, Parts B and C, of Annex III to Council Directive 2011/16/EU.2 

 

 

▪ Option 2: EU Member States also have the option of allowing undertakings to publish the Report on a public 

central, commercial or companies register which must be referenced on the website of the relevant 

undertaking.  Access to any such public register must be available free of charge.  

The consultation is seeking views on the two Member State’s options under the CBCR Directive.   

It should be noted that what follows is our view on the matter and that the responses to the questions below 

are without prejudice to this view.   

 

Questions  

Question 1 - Article 48c (6) – Content of the Report on tax information  
 
Member States may allow for one or more specific items of information otherwise required to be disclosed in 
accordance with paragraph 2 or 3 (of Art. 48c (6)) to be temporarily omitted from the report where their 
disclosure would be seriously prejudicial to the commercial position of the undertakings to which the report 
relates. Any omission shall be clearly indicated in the report together with a duly reasoned explanation regarding 
the reasons therefor.  
 
Member States shall ensure that all information omitted pursuant to the first subparagraph is made public in a 
later report on income tax information, within no more than five years of the date of its original omission. 
 
Member States shall ensure that information pertaining to tax jurisdictions included in Annexes I and II to the 
Council conclusions on the revised EU list of non-cooperative jurisdictions for tax purposes, as referred to in 
paragraph 5 of this Article, may never be omitted. 

 
1 PCBCR Directive, art. 48c (2).  
2 PCBCR Directive, art. 48c (3).  
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Question: Do you consider that Ireland should take the option to allow for one or more specific items of 
information, otherwise required to be disclosed to be temporarily omitted from the report, when their disclosure 
would be seriously prejudicial to the commercial position of the undertakings to which it relates? 

 
In our opinion, Ireland should take the option to allow relevant entities for specific items of information, as listed 
above, to be temporarily omitted from the report, in cases when their disclosure would be seriously prejudicial 
to the commercial position of the undertakings to which it relates. The period of such omission should extend to 
five years of the date of the original omission, which is maximum period provided for in the Directive.   
 
We believe that there are several reasons for Ireland to avail of this option, as discussed below:  
 
▪ Larger companies should not be put at a commercial disadvantage to smaller ones by being required to 

disclose commercially sensitive information in the public domain. Hence, the option to allow the temporary 
omission of the information is recommended to allow for a “level playing field” for all entities doing business 
in Ireland in terms of reporting requirements.  
 

▪ We acknowledge that the Directive may have significant implications commercially and otherwise for many 
public and private companies, including large family-owned companies, by compelling them to disclose 
details which are not currently available to public. By availing of this option, Ireland would allow the 
undertakings to limit such implications.     

 
▪ It is important that Ireland avails of such option so it can continue to compete on a level playing field with 

other States who may also avail of such option in transposing the CbCR Directive into their national laws. 
Further, it should ensure that additional barriers are not created in terms of our attractiveness to foreign 
direct investment by not availing of the options regarding the disclosure of certain information.  

 
 
We would welcome general guidance as to the meaning or examples of “items of information … where their 
disclosure would be seriously prejudicial to the commercial position of the undertakings to which the report 
relates”. However, in the interim, we understand that the term should refer to the information relating, for 
example, to impending developments or matters in the course of negotiation; commercially sensitive 
information (commercial and trade secrets/knowhow) and any other information that may put the company at 
the unfair competitive disadvantage and where its disclosure would significantly impact on the commercial 
position of the undertaking, and what a decision on items of information the disclosure of which would be   
“seriously prejudicial”  should rest with the undertakings. Guidance on such principles, in so far as is practicable, 
should avoid differences in local interpretation.  However, such guidance would need to take into consideration 
an recognises the fact that it will be companies themselves who are best placed to determine what would be 
“seriously prejudicial” to their circumstances and so guidance should be general on that basis.  
 
There may be circumstances where it is necessary and desirable that entities should withhold certain 
information, owing to its commercial sensitivity. This is an accepted principle in international accounting 
standards, and we consider that it should apply here in certain circumstances.   
 
We note that Article 19a (1) of the Directive 2014/95/EU3  which amends Directive 2013/34/EU as regards 
disclosure of non-financial and diversity information by certain large undertakings and groups, contains a similar 
“safe harbour” option where: 
 
“Member States may allow information relating to impending developments or matters in the course of 
negotiation to be omitted in exceptional cases where, in the duly justified opinion of the members of the 
administrative, management and supervisory bodies, acting within the competences assigned to them by national 
law and having collective responsibility for that opinion, the disclosure of such information would be seriously 

 
3 Council Directive 2014/95 of 22 October 2014 amending Directive 2013/34/EU as regards disclosure of non-
financial and diversity information by certain large undertakings and groups [2014] OJ L330/1, Art. 19a (1). 
See also Art. 29a (1).  



The Transposition of Directive (EU)2021/2101 amending Directive 2013/34/EU 

 

08  
 

prejudicial to the commercial position of the undertaking, provided that such omission does not prevent a fair 
and balanced understanding of the undertaking's development, performance, position and impact of its activity.” 
 
Article 48c (6) of the PCbCR Directive, while displaying similarities, gives less guidance to the Member States.  
The amending Directive does not dictate how the Member States should authorise the temporary exclusion.  In 
our view such exclusion should not bring about additional unnecessary burdens and therefore consideration 
should be given to this being done on a self-assessment basis, supplemented by guidance where necessary.  
 
The amending Directive does not dictate who decides which information should be temporarily omitted from 
the report. The Member State may therefore consider incorporating the wording of Article 19a (1) of the 
Directive 2014/95/EU and allowing the temporary omission of the  “items of information where, in the duly 
justified opinion of the members of the administrative, management and supervisory bodies, acting within the 
competences assigned to them by national law and having collective responsibility for that opinion, their 
disclosure would be seriously prejudicial to the commercial position of the undertakings to which the report 
relates”. We would recommend that any such assessment is also initially conducted by the designated 
management team of the undertaking and is based on a case-by-case and a period-by-period basis, focusing on 
the facts presented to the management team.  
 
 

Question 2 - Article 48d (3) – Publication and accessibility 
 
Member States may exempt undertakings from applying the rules set out in paragraph 2 of this Article where 
the report on income tax information published in accordance with paragraph 1 of this Article is simultaneously 
made accessible to the public in an electronic reporting format which is machine-readable, on the website of the 
register referred to in Article 16 of Directive (EU) 2017/1132, and free of charge to any third party located within 
the Union. The website of the undertakings and branches, as referred to in paragraph 2 of this Article, shall 
contain information on that exemption and a reference to the website of the relevant register. 
 
Question: Do you consider that Ireland should take the option to exempt undertakings from the publishing 
requirement, where the report is simultaneously made accessible to the public on the website of the CRO and free 
of charge to any third party located in the European Union? 

 
In our opinion, Ireland should take the option to exempt undertakings from the publishing requirement, where 
the report is simultaneously made accessible to the public on the website of the CRO and free of charge to any 
third party located in the European Union. 
 
An option to exempt the undertaking from the publishing requirement where the information is already provided 
on the website of the CRO allows for greater efficiency by preventing duplication of effort on the part of the 
taxpayer with respect to information provided. Such an option would likely result in time and cost savings to the 
undertakings which could be deployed to develop and grow the business.  

 
While public country-by-country reporting mechanism will increase corporate transparency and public scrutiny, 
we should seek to avoid overburdening businesses with duplicate reporting, where possible.   

 
The Companies Registration Office is the central repository of public statutory information on Irish companies 
and business names. Many companies already provide certain information which is available to the public on the 
CRO’s website. While some information is free of charge certain financial and ownership information is available 
for a fee. Such fees are fixed by the Minister for Enterprise, Trade and Employment having regard to the 
estimated cost of collection, production, reproduction, and dissemination of company information, which is a 
requirement under European law. In taking this option, the CRO should consider expanding the list of the 
information available to the public on the CRO website free of charge, to assist the undertakings with further 
reduction in the duplication of the reporting information.  
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Important notice 

At Deloitte, we make an impact that matters for our clients, our people, our profession,   

and in the wider society by delivering the solutions and insights they need to address 

their most complex business challenges. As the largest global professional services and 

consulting network, with approximately 286,000 professionals in more than 150 

countries, we bring world-class capabilities and high-quality services to our clients. In 

Ireland, Deloitte has nearly 3,000 people providing audit, tax, consulting, and corporate 

finance services to public and private clients spanning multiple industries. Our people 

have the leadership capabilities, experience and insight to collaborate with clients so 

they can move forward with confidence. 

 

This document has been prepared by Deloitte Ireland LLP for the sole purpose of 

enabling the parties to whom it is addressed to evaluate the capabilities of Deloitte 

Ireland LLP to supply the proposed services. 

 

This document is not an offer and is not intended to be contractually binding. Should 

this proposal be acceptable to you, and following the conclusion of our internal 

acceptance procedures, we would be pleased to discuss terms and conditions with you 

prior to our appointment and no reliance may be placed for any purposes whatsoever on 

the contents of this document. 

 

Deloitte Ireland LLP is a limited liability partnership registered in Northern Ireland with 

registered number NC1499 and its registered office at 19 Bedford Street, Belfast BT2 

7EJ, Northern Ireland.  

 

Deloitte Ireland LLP is the Ireland affiliate of Deloitte NSE LLP, a member firm of 

Deloitte Touche Tohmatsu Limited, a UK private company limited by guarantee 

(“DTTL”). DTTL and each of its member firms are legally separate and independent 

entities. DTTL and Deloitte NSE LLP do not provide services to clients. Please see 

www.deloitte.com/about to learn more about our global network of member firms. 

 

© 2022 Deloitte Ireland LLP. All rights reserved. 

 

Question 3  

Please indicate any general comments you may have. 

We have no further comments to make at this time. 
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