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VIA EMAIL: ctreview@finance.gov.ie 
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Tax Credit and KDB.  We appreciate this opportunity to share our views and trust that you will find our 
comments valuable to the discussion.  
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Executive Summary 

As an overarching comment, Ireland’s current R&D credit and KDB regimes are complex and have experienced 
significant change over the years. This has resulted in a regime which does not lend itself either to taxpayer 
certainty or user-friendly compliance obligations.  Accordingly, we would make the following key observations 
and recommendations, expanded on further throughout this document:  
 

• Consideration should be given to expanding the list of qualifying fields beyond the existing science and 
technology categories contained in law and guidance. The treatment of cloud computing costs for R&D 
Tax Credit purposes and whether such costs may be treated as qualifying is not addressed in guidance; 
accordingly, the Revenue district in question determines whether such costs may form part of an R&D 
Tax Credit claim. The UK Government, by comparison, recently confirmed in its Spring Statement that 
from April 2023, all cloud computing costs associated with R&D, including storage, will qualify for relief. 
To support the growing volume of R&D in computer science and computer-based modelling that is 
underpinned by new and novel application of mathematical methods, the UK is adopting an approach 
whereby the definition of R&D for tax reliefs will be expanded by clarifying that the application of pure 
mathematics is a qualifying cost. This puts the Irish R&D Tax Credit regime at a competitive disadvantage 
compared to the UK regime, our nearest competitor for RDI investment.  

• Consideration should be given to a broadening of the direct R&D costs that qualify for the credit to 
include outsourced services which are not R&D when considered from the perspective of the company 
providing those services. e.g. testing and analysis of prototypes/materials/samples and where materials 
and equipment are modified or transformed by external suppliers so that the claimant company can use 
these items in their R&D.  Indeed, the continued narrowing of the allowable expenditure within claims 
creates significant difficulty for claimants. The removal for example, of rent as an allowable expense in 
many claims has signalled a reduction in the value of R&D Tax Credits for many claimants. This is 
happening at a time when the UK for example is moving to a higher rate of tax relief and clarifying 
inclusion of cloud hosting costs etc. 

• We believe the outsourcing restrictions in the R&D Tax Credit regime should be removed.  
Consideration should be given to removing or significantly increasing the €100,000 or 15% limit on 
qualifying outsourced expenditure to Third Level Institutions and the restrictions on outsourcing to 
related parties. This would be consistent with other jurisdictions.  

• Enhanced credit provisions for “Green” projects  - Ireland currently faces renewed challenges linked to 
conflict in Ukraine, a heightened focus on our reliance on fossil fuels and climate change objectives. In 
2021, Ireland undertook a welcomed temporary change in its R&D tax relief provision to allow for the 
early payment of R&D Tax Credits under s766 TCA97 in response to the Covid pandemic. This should be 
continued and consideration given to the early repayment of the R&D credit for certain “energy saving” 
and “green energy” projects earlier than the set 3-year timeframe provided for in law. Such activities 
are essential from a climate change perspective globally and we believe that if our offerings and 
incentives were improved further to specifically encourage and accelerate the level of R&D in these 
areas, it would attract more companies to Ireland and lead to expansion of existing R&D centres. A 
similar “early repayment” approach is suggested for SMEs.   

• An immediate, easily implemented and significant value add for Irelands FDI competitiveness would be 
to increase the R&D Tax Credit to 30% for all claimants (or at least for SMEs). This would reduce the cost 
of conducting high value activities, managed and conducted by a skilled workforce on the island of 
Ireland. This in turn improves competitiveness and secures our already established R&D performing 
multinationals. It also has the added benefit of closing the gap on Irelands R&D specific competitiveness 
when compared to other European and international geographies where more generous tax benefits 
exist for undertaking R&D activities. 

• In addition, consideration should be given to amending the wording of section 766(1)(a) TCA 1997 to 
“wholly and exclusively for the purposes of R&D activities”, rather than “wholly and exclusively in the 
carrying on by it of R&D activities”. This amendment would provide greater clarity and certainty to 
claimants of the relief with respect to qualifying costs e.g. travel costs etc. 

• The challenge of the international tax agenda was recognised by the IMF recently in its Staff Concluding 
Statement of the 2022 Article IV Mission on Ireland.  It noted that its “Staff welcomes the planned 
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medium-term fiscal strategy given that public debt is above 100 percent of GNI* and in view of the 
remaining uncertainties about changes in international corporate income tax (CIT) rules.”  Therefore, a 
review of the mechanism by which the R&D Tax Credit is refundable, in order to ensure that it meets 
the conditions to be considered to be a “refundable income tax credit” under the GloBE rules. We would 
suggest that the domestic law be amended to ensure that the R&D credit can be regarded as suitably 
“refundable” and set against other non-covered taxes of the taxpayer concerned at the discretion of 
the taxpayer.   

• From the SME’s point of view, we would recommend a reduction to the auditable period for R&D claims 
down from 5 years after the end of the accounting period would particularly assist SME’s as they are 
more prone to staff rotation. In addition, reducing the number of cash instalments from three to one 
(on an optional and elective basis) would assist SMEs from a cash-flow perspective and reduce the 
financial risk of investing in R&D.   The difficulty regarding certainty of application for SMEs could be 
reduced by Revenue’s pre-approval on projects/claims by SMEs, which exist in other countries 
(Germany, South Africa), to provide certainty on science test.  
 

From a KDB perspective, although devising an OECD-compliant KDB was a key requirement, there are a number 
of areas that should be considered to improve Ireland’s KDB offering which would include bringing about a group 
election mechanism in addition to its being extended to capital gains arising on the disposal of qualifying assets. 
The interaction of a claim for relief under the KDB and a claim for a cash refund of R&D Tax Credits is another 
area where the KDB should be enhanced.  
 
The above are some of the main recommendations made in this report and we look forward to engaging with 
the Department of Finance of any of these measures.   
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Consultation Questions  

Introduction  

The Research and Development (R&D) tax credit was introduced in Finance Act 2004. To qualify for the credit, 

the applicant must be a trading company within the charge to Irish tax, which undertakes qualifying R&D 

activities within the European Economic Area (EEA) or the UK and in the case of an Irish tax resident company, 

the expenditure must not qualify for a tax deduction under the law of another territory. In accordance with 

s766(1)(a) TCA97, qualifying R&D activities must be systematic, investigative or experimental activities in a field 

of science or technology; being one or more of the following: basic research, applied research or experimental 

development. However, activities will not be research and development activities unless they seek to achieve 

scientific or technological advancement and involve the resolution of scientific or technological uncertainty. 

Credit is given at 25% of allowable expenditure. Where a company has offset the credit against the Corporation 

Tax of the current and preceding accounting periods and an excess amount still remains, the company may make 

a claim to have the amount of that excess paid to it by Revenue in three instalments over a period of 33 months.  

R&D investment in the OECD area demonstrated unprecedented resilience in the wake of the COVID-19 

pandemic, becoming a central part of the policy response. OECD economies continued to increase investments 

in research and development (R&D) in 2020 despite the sharp decline in economic activity due to the COVID-19 

pandemic. According to the latest data published in the OECD Main Science and Technology Indicators (MSTI) 

database, R&D expenditure in the OECD area grew by 1.8% in real terms in 2020. This reflects how investments 

in R&D have been an integral part of the response to the crisis. In 2019, Ireland was placed just above the OECD 

average in terms of total government support to business R&D as a percentage of GDP, at a rate equivalent to 

0.21% of GDP, while the United Kingdom was placed among the OECD countries that provide the largest level of 

government support to business R&D as a percentage of GDP, at a rate equivalent to 0.42% of GDP.   The figures 

demonstrate that the Irish R&D regime moves steadily in the right direction.  

The central purpose of the R&D Tax Credit, since its initial implementation in 2004, was to encourage national 

and international companies to undertake high-value-added R&D activity in Ireland, thereby bringing and 

supporting jobs and investment here. Deloitte’s view is that the tax credit has been, and continues to be, an 

important stimulus for R&D investment and in creating new and sustaining existing employment, not just in R&D 

functions but in downstream activities such as manufacturing operations and associated functions.  

Ireland competes for foreign direct investment with multiple geographies, and we also compete for R&D 

activities performed by established multinationals. Ireland’s tax credit scheme should continue to develop and 

maintain its place within the best schemes in the world. The R&D Tax Credit regime along with the administration, 

should facilitate companies to benefit and enable them to re-invest in the R&D process to fuel future growth and 

prosperity. Ireland should continue to invest in research, development, digitalisation, and innovation to boost 

national productivity and economic competitiveness.  

Although international tax initiatives (Pillar 1 and Pillar 2) seek to align profit with economic substance and 

impose the minimum rate taxation on certain companies, such proposals may reduce the attractiveness of 

Ireland (with its current corporation tax rate of 12.5%) in the eyes of multinationals, it is vital that Ireland takes 

all necessary actions to continue to provide a differentiated value proposition to attract and retain domestic and 

foreign direct investment in order to sustain its economy. In addition, Ireland must continue to provide 

businesses, particularly indigenous businesses and SMEs, with the fertile tax environment to support 

productivity, growth and innovation.  

In the sections which follow, we will outline our views on some of the common themes and issues raised in the 

consultation.  
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Section 766 – Research and Development Tax Credit 

1. What are the key considerations to be taken into account when deciding whether to base your R&D 

activity in Ireland?  

From experience with companies in the foreign direct investment and domestic/indigenous space, we have 

noted several key considerations which arise in determining whether to base business activity in general and 

R&D activity in Ireland. 

Businesses in general are attracted to the taxation systems which have the following features: 

• Equity - Equity means taxing persons on their ability to pay. A tax system has a role in the redistribution of 

income. This is achieved by taxing those with higher levels of income at a higher rate than those with lower levels 

of income.  

• A pro-business and pro-growth model designed to attract businesses and help them to grow. This would involve 

having a competitive tax system which is easy to understand and administer.  

• Evidence based approach - Where available, facts and appropriate benchmarks are used to support the status 

quo or changes to the tax system.  

• Simplicity & efficiency of application and administration– A straightforward, clear and rationale tax system 

where the tax rules are known and that liability is clear.  

• Certainty & predictability – Clear commitments to aspects of the tax system with any changes highlighted in 

advance followed by engagement with stakeholders.  

• Sustainable & broad based - The tax system should be designed with a view to eliminating as far as possible 

volatility of tax receipts. 

In the context of R&D claims, it translates into the following key considerations:  

• Documentation - Reasonable requirements regarding the level of supporting documentation and record 

keeping supporting R&D claims. 

• Simplicity – Clear and simple R&D legislation. 

• Clarity & Certainty - Comprehensive and up-to-date Revenue’s Tax & Duty Manual on R&D. 

• Time - Reasonable processing time of R&D claims. 

• Staff - Availability of relevant Revenue’s staff to address queries and/or complete interventions promptly. 

With respect to TCA97 s766 and s766A in particular, their relevant features taken into account when deciding 

whether to base R&D activity in Ireland comprise: 

• A competitive tax credit level of 25% in comparison with other jurisdictions; 

• The tax credit at 25% is given on capital expenditure (buildings and P&M), which is a feature which can 

differentiate Ireland from other jurisdictions; and 

• The ability of a claimant company to assist certain key employees by allocating the R&D credit to them in 

reducing the income tax liabilities is seen, competitively, as an innovative measure. 

While a number of these factors focus on the operation of the R&D Tax Credit, several wider, macro themes 

continue to present themselves in the decision-making process encountered by companies in in the 

innovation/R&D space such as: 

• Treaty network – Ireland has a wide network of tax treaty partners.  

• Access to the European and US markets – Ireland is one of the most open and globally connected countries 

in the world. Its geographic position and membership of the EU and the Euro makes it a great base from 

which to access the US, UK, Europe and the Middle East. With a potential internal market of 450 million 

consumers, the European Union is one of the biggest markets in the world and companies based in Ireland 

have a direct access to these markets. Thanks to the Single Market, Irish companies, whatever their size, are 
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part of this dynamic EU trade area that fuels economic growth, creates jobs and makes doing business easier. 

The United States is one of the most developed and diversified economies in the world – with a GDP of 

$20.49 trillion and a population of 318.9 million and Enterprise Ireland is playing a key role in helping Irish 

companies discover export opportunities in the US market. The United States and Ireland boast one of the 

largest trade relationships in the world, with bilateral investment and trade totalling $1.6 trillion 

annually.  Ireland’s friendly corporate tax system, close geographic location, and common culture of 

democratic principles make Ireland an excellent investment opportunity for American companies looking to 

expand their business profile. 

• Currency & language - Our membership of the Euro zone simplifies trading with most of the EU.  

• Reputation for tax certainty and open dialogue on emerging tax developments - Tax laws in Ireland, and 

internationally, constantly change and will continue to change over the coming years. The long-standing 

approach by Ireland to provide certainty and engage in open dialogues with relevant stakeholders on 

emerging tax developments is evident from the latest actions by the State in the area of OECD developments. 

Furthermore, Ireland looks to the future and consults with stakeholders where possible to ensure reforms 

are well-designed and sustainable, which attract and retains businesses here.  

• Infrastructure, housing, transport, access to commercial property to carry on RDI activities in – 

o Infrastructure is a key component of a country’s success, and an important determinant of economic 

growth and competitiveness. Adequate and continuous investment in high quality infrastructure which 

removes existing bottlenecks and adds to the productive potential of the economy can boost 

productivity and reduce inefficiencies, whilst also creating and supporting jobs and improving the 

quality of life for all residents. 

o Housing - A growing number of businesses are hamstrung in their efforts to attract talent domestically 

and internationally, with accommodation and its cost an ongoing issue across the board. Housing 

shortages and cost will likely hamper future investment in Ireland, if these issues are not addressed 

soon.  

o Public transport - Good public transport helps business to grow, improves quality of life, lowers 

greenhouse gases.  Moves towards decarbonising the Irish economy must focus strongly on reducing 

car dependence and promotion of public transport.  

o Premises - The availability and cost of commercial property in Ireland remains a significant threat to 

sustained cost competitiveness.  

Despite best efforts by the Government, we believe that these areas are in need of review and improvement 

to attract new business to Ireland and retain existing businesses, particularly in the post-pandemic 

environment where global mobility is on the increase. Lack of proper infrastructure; reliable, regular and 

affordable transport; ample and affordable accommodation for staff and management and lack of access to 

commercial property nationwide for all types of business can have substantial impact on attracting and 

retaining businesses in Ireland.  

• Ireland’s reputation as a location for Research, Development, and Innovation (“RDI”) -  Ireland is one of the 

leading RDI locations in the world, attracting global leaders in key high-tech industries to undertake activities 

in areas such as Pharmaceuticals, Biotechnology, Medical Devices, ICT and Financial Services. Ireland is 11th 

in global scientific ranking for overall quality of scientific research with multiple research centres located 

throughout Ireland focusing on R&D projects for specific key industry sectors. The continued preservation 

of Ireland’s reputation as a centre of excellence for RDI activities is therefore crucial in the decision-making 

process for companies looking to base activities here.  

• Level of collaboration with academia and industry - In our view, both industrial and academic R&D have an 

important role to play in supporting innovation-based economic growth. Finance Act 2019 provided for an 

increase to the R&D Tax Credit outsourcing limit on expenditure to universities or institutes of higher 

education from 5% to 15%, a welcome development for companies considering basing their RDI activities in 

Ireland.  
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• Workforce - Central to the decision-making process adopted by many companies is the ability to both attract 

and retain skilled workers in an already competitive and increasingly mobile labour market. Ireland has a 

young, skilled and one of the most educated workers in the world, with almost 30% of students enrolled in 

a Science, Technology, Engineering and Maths (STEM) course and who are able to remain agile and 

innovative in what is a really competitive global industry. Work-life balance and competitive salaries most 

important for Irish professionals and Irish employment legislation and competitive salaries for R&D staff 

continue to pay a key role in attracting and retaining talent.  

• Income tax regime - We regard Ireland’s high personal tax regime as a barrier to increased investment, as it 

discourages companies and workers from relocating to Ireland. 

•  IP regime – Intellectual property (“IP”) is recognised as a key value driver for enterprises and organisations. 

Ireland has in place a strong legal framework and intellectual property system that offers IP right holders the 

opportunity to be rewarded for their creativity and innovation and enabling society at large and the economy 

to benefit from their achievements. 

• Corporation tax – Ireland’s 12.5% corporate tax rate has been a cornerstone of the country’s economic 

development since its introduction in the early 2000s. According to the latest Revenue’s Annual Report, 

Corporation Tax (“CT”) receipts in 2021 amounted to €15,323m (2020 - €11,833m; 2019 - €10,887m) and 

Corporation Tax was the third largest tax head, representing 22.6% of net tax receipts in 2021. The level of 

concentration in the top 10 companies slightly increased to 53% in 2021. Foreign-owned multinationals paid 

€12.3 billion (80 per cent of net CT receipts), Irish-owned multinationals €1.3 billion (9 per cent) and non-

multinationals €1.6 billion (11 per cent). On 8 October 2021 agreement was reached between 136 countries 

including Ireland on a revised agreement for a two-pillar approach to international tax reform. Amongst 

other things, Pillar 1 proposes a re-allocation of a proportion of tax to market jurisdictions, while Pillar 2 

seeks to apply a global minimum effective tax rate of 15%. Despite this move (which will only apply to certain 

companies), we remain confident that Ireland can continue to be an attractive location and ‘best in class’ 

where we continue to focus on/enhance our other offerings when multinationals look to investment 

locations following agreement to the OECD tax proposals. 

• Financial supports – In the context of various activities, including R&D activities, Ireland offers a number of 

direct support mechanisms, including employment and trading grants; as well as attractive and wide-ranging 

financial supports to businesses in a form of programmes of grant aid for R&D projects. 

• Artificial Intelligence - Ireland has a strong competitive advantage in the field of artificial intelligence (“AI”), 

with some of Europe’s leading AI experts working and living in Ireland. On 10 May 2022, the Minister of State 

for Trade Promotion, Digital and Company Regulation appointed Dr Ireland’s first Artificial Intelligence (AI) 

Ambassador. Such appointment is a commitment under both AI – Here for Good: A National AI Strategy for 

Ireland and Ireland’s National Digital Strategy, Harnessing Digital: The Digital Ireland Framework. We believe 

that AI is expected to play a major role in shaping global competitiveness and productivity over the coming 

decades, granting early adopters significant societal, economic and strategic advantages and with the 

appropriate supports and tax incentives, AI will be a key driver of future economic growth in Ireland. 

• Fiscal and political stability - The recent pandemic has forced companies to think differently and innovate. 

The Irish economy bounced back fast and strong from the pandemic, with the latest Exchequer figures 

indicating positive recovery and growth by companies. Continued fiscal stability and the ability provide 

relevant and timely supports to businesses and maintain a stable environment for growth and innovation is 

a crucial consideration in identifying suitable locations for RDI investment.    

• Base for energy related research – In the pursuit of becoming a decarbonised and energy self-sufficient 

society, in pursuit of domestic and global policies, many countries including Ireland focused intensely on 

R&D research in areas such energy saving, improved energy efficiency, energy independence and green 

energy generation. We believe that if our offerings and incentives were improved further and extended to 

encourage and accelerate the level of R&D in these areas, it would attract more companies to Ireland.  
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2. When did you first claim, and what prompted you to do so? What do you value about the design of the 

R&D Tax Credit?  

No comments. 

3. How do you think the Irish R&D Tax Credit can remain competitive in the evolving international tax 

landscape?  

In answering this question, please have regard to EU State aid considerations and to both multi-lateral 

and jurisdictional changes in the international tax landscape.  

The international tax landscape is continuing to face extensive changes on a global level as further measures 

aimed at enhancing fair and transparent taxation are introduced around the globe at a very fast pace. The 

source of these changes is a combination of measures agreed at an OECD, EU and domestic levels. 

Notwithstanding significant developments in the global tax arena, continuing to intensify companies to 

innovate remains one of the core pillars of Irish tax policy and legislation.  

A number of specific recommendations may be made with respect to the R&D Tax Credit regime as currently 

contained in Part 29 TCA97:  

• Expansion of the list of qualifying scientific fields within the R&D Tax Credit - Consideration should be given 

to expanding the list of qualifying fields beyond the existing science and technology categories contained in 

law and guidance. For example, we recommend that consideration is given to expanding the list of qualifying 

fields to include specific reference to research into technologies such as artificial intelligence and other 

emerging technologies. While the categories of activities which may qualify for the R&D credit include (inter 

alia) “mathematics and computer sciences”, a specific reference to artificial intelligence would bring further 

clarity to those undertaking research into these areas that they can qualify for the R&D Tax Credit.  

• Expansion and enhancement of categories of qualifying costs for the R&D Tax Credit –  

o The treatment of cloud computing costs for R&D Tax Credit purposes and whether such costs may 

be treated as qualifying is not addressed in guidance; accordingly, the Revenue district in question 

determines whether such costs may form part of an R&D Tax Credit claim. The UK Government, by 

comparison, recently confirmed in its Spring Statement that from April 2023, all cloud computing 

costs associated with R&D, including storage, will qualify for relief. To support the growing volume 

of R&D in computer science and computer-based modelling that is underpinned by new and novel 

application of mathematical methods, the definition of R&D for tax reliefs will be expanded by 

clarifying that the application of pure mathematics is a qualifying cost. This should also apply if the 

modelling is in fields that are not contained in the list of sciences and technologies as per Statutory 

Instrument 434 of 2004, for example in economic or behavioural predictive modelling. This puts the 

Irish R&D Tax Credit regime at a competitive disadvantage compared to the UK regime, our nearest 

competitor for RDI investment. In addition, R&D projects, and particularly those that include 

digitisation, include significant spend on annual subscriptions for software licences, digital 

platforms, consuming cloud services etc. These products and services are often incurred when 

performing the R&D activities within the software or digital platforms themselves but also when 

these items are integral to the ability to perform R&D. For example, research into improved 

database design requires the use of a database and the operating licenses without which the 

database will not function. These IT systems can also act as a building block towards developing in-

company systems to support digital transformation. Consideration should be given to including 

such expenditure within eligible costs of R&D projects.  

o Costs which are not wholly and exclusively incurred in the carrying on of the R&D activity, including 

indirect overheads such as recruitment fees, insurance, travel, equipment repairs or maintenance, 

shipping, business entertainment, telephone, bank charges and interest, currently do not qualify as 

relevant expenditure. We would also recommend including travel and subsistence costs incurred in 

R&D projects, as well as training, attending academic conferences and contributing to open-source 

solutions and communities.  
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o We would also like to see a broadening of the direct R&D costs that qualify for the credit to include 

outsourced services which are not R&D when considered from the perspective of the company 

providing those services. The types of expenditure that we would like to see included would include 

testing and analysis of prototypes/materials/samples and where materials and equipment are 

modified or transformed by external suppliers so that the claimant company can use these items in 

their R&D. This should encourage companies and in particular SMEs, to invest in R&D and ensure 

that they get the benefit for the specific costs that are essential to the R&D process without the risk 

of these costs being excluded due to the company exceeding limits on expenditure with 

unconnected third parties. Such an action would particularly benefit SMEs who typically have fewer 

in-house capabilities to perform these activities.   

o The continued narrowing, without legislative change, of the allowable expenditure within claims 

creates significant difficulty for claimants. The removal for example, of rent as an allowable expense 

in many claims has signalled a reduction in the value of R&D Tax Credits for many claimants. This is 

happening at a time when the UK for example is moving to a higher rate of tax relief and clarifying 

inclusion of cloud hosting costs etc. 

• Outsourcing - We believe the outsourcing restrictions in the R&D Tax Credit regime should be removed. 

• Enhanced credit provisions for “Green” projects   

o Ireland currently faces renewed challenges linked to conflict in Ukraine, a heightened focus on our 

reliance on fossil fuels and climate change objectives. In the area of sustainability, innovation is critical 

to developing new solutions for renewable energy, energy efficiency and conservation. Ireland has the 

opportunity to become an ‘innovation hub’ for renewable energy, we expect to see a significant amount 

of research, development and innovation as we continue to expand onshore wind and solar, develop 

fixed and floating offshore wind farm projects, construct biofuel plants, recondition fossil fuel power 

stations and develop the green hydrogen sector. There are potential and opportunities for renewable 

energy development along the western seaboard in particular, which has the highest wind speeds in 

Europe. 

o In 2021, Ireland undertook a welcomed temporary change in its R&D tax relief provision to allow for the 

early payment of R&D Tax Credits under s766 TCA97 in response to the Covid pandemic. This should be 

continued, and consideration given to the early repayment of the R&D credit for certain “energy saving” 

and “green energy” projects earlier than the set 3-year timeframe provided for in law. Such activities 

are essential from a climate change perspective globally and we believe that if our offerings and 

incentives were improved further to specifically encourage and accelerate the level of R&D in these 

areas, it would attract more companies to Ireland and lead to expansion of existing R&D centres. A 

similar “early repayment” approach is suggested for SMEs and will be discussed further below.   

• Other recommendations to enhance and maintain the competitiveness of the R&D Tax Credit regime in 

Ireland are as follows:   

- An immediate, easily implemented and significant value add for Irelands FDI competitiveness would be 

to increase the R&D Tax Credit to 30% for all claimants (or at least for SMEs). This will reduce the cost 

of conducting high value activities, managed and conducted by a skilled workforce on the island of 

Ireland. This in turn improves competitiveness and secures our already established R&D performing 

multinationals. It also has the added benefit of closing the gap on Irelands R&D specific competitiveness 

when compared to other European and international geographies where more generous tax benefits 

exist for undertaking R&D activities. 

- Remove or significantly increase the €100,000 or 15% limit on qualifying outsourced expenditure to 

Third Level Institutions and the restrictions on outsourcing to related parties. This would be consistent 

with other jurisdictions.  

- Amendment should be made to the wording of section 766(1)(a) TCA 1997 to “wholly and exclusively 

for the purposes of R&D activities”, rather than “wholly and exclusively in the carrying on by it of R&D 
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activities”. This amendment would provide greater clarity and certainty to claimants of the relief with 

respect to qualifying costs. 

- Exempt the R&D tax credit regime from penalties and therefore publication, with the only exception 

being in the case of fraud or neglect. At present, this matter is of a great concern for SMEs in particular.  

- A review of the mechanism by which the R&D Tax Credit is refundable, to ensure that it meets the 

conditions to be considered a “refundable income tax credit” under the GloBE rules. See expanded 

discussion on the potential impact of Pillar 2 on the R&D Tax Credit regime below. 

 

4. In the absence of the R&D Tax Credit, can you say what proportion of your R&D would take place in 

Ireland?  

No comments on the above questions.  

5. One of the main policy rationales of the R&D Tax Credit is to promote high quality jobs and investment in 

the Irish economy. In your experience, has your decision to conduct R&D in Ireland resulted in you 

recruiting additional staff, interns or apprentices?  

No comments on the above questions.  

6. How many of your R&D staff are at PhD level or equivalent?  

No comments on the above questions.  

7. Section 766B Taxes Consolidation Act 1997 places limitations on the R&D credit to be paid under section 

766 and 766A TCA 1997.  

o Do you consider the limits to be appropriate? What is the impact of these limits on your R&D 

activities?  

o If you claim R&D tax reliefs in other countries, are similar limitations in place? If so, how do the 

limitations differ and what are your views on this?  

For the companies affected the removal of this limitation would reduce the burden of tracking repayments 

in excess of a single year’s payroll liabilities indefinitely. 

8. What changes might help R&D Tax Credit claims to be dealt with more smoothly, while ensuring better 

compliance?  

• How could the Department of Finance and/or Revenue improve on the quality of information and/or 

guidance available to companies? 

• If you claim R&D tax reliefs in other countries, how does the claim process differ and what are your 

views on this?  

Companies often observe differences between the legislation and Revenue’s interpretation within their 

guidelines. These differences are not limited to a consistent interpretation of the law within Revenue as we have 

found that different offices and inspectors may apply different interpretations in audits resulting in a variation 

of allowable expenditure.  

Given the scale of the tax credit and its importance to so many companies, developing a centralised audit process, 

would promote consistency and ensure the same interpretations are applied to all claimants. Appropriate 

resourcing would ensure that audits are carried out in a timely manner and would facilitate a pre-approval 

process would also be favourably looked on by claimant companies. 

The Revenue’s R&D Tax Credit discussion group has been exploring how the documentation requirements of the 

R&D Tax Credit scheme can provide some alignment between the requirements of IDA and Enterprise Ireland 

RD&I grants, to assist companies in receipt of both supports and build consistency in the RD&I incentives space. 

In our view, it may beneficial for aspects of the R&D Tax Credit scheme to take the lead from RD&I grants which 

would simplify the R&D Tax Credit process and remove some of the ambiguity on qualifying expenditure in the 

area of apportioned indirect business costs, such as rent and rates that were considered a qualifying cost by 
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Revenue whereas over time other costs such as maintenance have become non qualifying as a results of a change 

in Revenue’s position. Adopting the approach of RD&I grants where an uplift on qualifying staff costs of 30% is 

allowed to cover overheads would reduce this area of contention on what does and does not qualify whilst 

acknowledging that there are additional costs in undertaking R&D which need to be supported. 

9. If the rules in relation to how the credit is claimed or distributed were to be altered, for example in relation 

to the payment or carry forward of excess credit, what transition provisions or other considerations would 

be required?  

In responding to this question, please have regard to multi-lateral and jurisdictional changes in the 

international tax landscape and their potential consequences for the Irish tax system as a whole.  

The OECD Model Pillar 2 rules, as published on 20 December 2021 define a “Qualified Refundable Tax Credit” as 

meaning “a refundable tax credit designed in a way such that it must be paid as cash or available as cash 

equivalents within four years from when a Constituent Entity satisfies the conditions for receiving the credit under 

the laws of the jurisdiction granting the credit. A tax credit that is refundable in part is a Qualified Refundable Tax 

Credit to the extent it must be paid as cash or available as cash equivalents within four years from when a 

Constituent Entity satisfies the conditions for receiving the credit under the laws of the jurisdiction granting the 

credit.” 

The OECD model rules further specify that “Qualified Refundable Tax Credits shall be treated as income in the 

computation of GloBE Income or Loss of a Constituent Entity.” Additionally, covered taxes taken into account in 

the calculation of the effective tax rate for the Constituent Entity are to be subject to specific additions, in 

particular any amount of credit or refund in respect of a Qualified Refundable Tax Credit that is recorded as a 

reduction to the current tax expense. 

In the context of the draft EU Directive on Pillar 2, the definition of a “qualified refundable tax credit” takes on 

the same meaning as that provided for in the OECD model rules. Furthermore, Article 15(5) of the Directive 

provides for the treatment of qualified refundable tax credits as income for the computation of the Constituent 

Entity effective tax rate, with Article 20(2) allowing for the adjustment of covered taxes to include the amount 

of credit or refund in respect of a qualified refundable tax credit.  

At present it is questionable as to whether the R&D credit would fall to be regarded as a “qualified refundable 

tax credit”.  The draft directive defines a ‘qualified refundable tax credit’ as meaning: 

(a) a refundable tax credit designed in such a way that it must be paid as a cash payment or a cash equivalent to 

a constituent entity within four years from the date when the constituent entity is entitled to receive the 

refundable tax credit under the laws of the jurisdiction granting the credit; or 

(b) if the tax credit is refundable in part, the portion of the refundable tax credit that is payable as a cash payment 

or a cash equivalent to a constituent entity within four years from the date when the constituent entity is entitled 

to receive the partial refundable tax credit. 

As currently written TCA97 s766(2) explains that the claimant’s corporation tax liability is to be reduced by the 

amount of the R&D credit.  TCA97 s766(4A) and (4B) allow for a refund of any excess of the credit over the 

claimant’s corporation tax liability.  TCA97 s766B puts a limit on the refund by reference to certain corporate and 

payroll liabilities.  Recitals 18 and 19 of draft directive allows Member States implementing the directive to have 

regard to the OECD Pillar 2 documentation.  In that regard, para 135 of the OECD commentary makes the points, 

copied below, regarding the required “refundable” criterion.  It should be noted that the OECD, and the draft 

directive require refundability within 4 years, but our law requires refundability within 3 years so that matter is 

not in question, rather it is the limitation on refundability that is at issue. 

“… Refundable means that the amount of the credit that has not been applied already to reduce Covered Taxes 
is either payable as cash or cash equivalent. For this purpose, cash equivalent includes checks, short-term 
government debt instruments… as well as the ability to use the credit to discharge liabilities other than a Covered 
Tax liability. If the credit is only available to reduce Covered Taxes, i.e., it cannot be refunded in cash or credited 
against another tax, it is not refundable for this purpose. If the tax credit regime provides for an election by the 
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taxpayer to receive the credit in a manner that is refundable, the tax credit regime is considered refundable to 
the extent of the refundable portion, regardless of whether any particular taxpayer elects refundability.”  
 
As a result, we would suggest that the domestic law be amended to ensure it can be refundable and set against 
other non-covered taxes of the taxpayer concerned at the discretion of the taxpayer.  It must be noted that para 
136 of the OECD commentary explains that the analysis described above “…is based on a qualitative assessment 
of the tax credit regime as a whole, and not on a taxpayer specific basis, however it should take into account 
circumstances under which the credit is made available”.  Further, para 136 notes that “The assessment of 
whether a credit is refundable in the sense contemplated by the GloBE Rules must be made based on the 
conditions under which the credit is granted and on the information that was available at the time the credit was 
introduced into domestic law.”  It is unclear as to whether that requires looking back to the R&D credit status at 
2004 given the substantial changes to the credit since inception.  However, this may be dealt with through certain 
considerations allowed by the nature of Recitals 18 and 19 to the EU draft directive.   
 

SMEs and the R&D Tax Credit  

10. Do you think there are ways of improving the current R&D Tax Credit system to make it more attractive to 

SMEs, taking account of EU State aid constraints that would militate against the introduction of a targeted 

element to the existing tax credit? 

We welcome the programme for Government, Our Shared Future, which recognises the importance of RDI and, 

specifically in relation to small business taxes, its commitment to continue to encourage greater take-up of the 

R&D Tax Credit by small domestic companies by building on recent changes and examining issues with respect 

to preapproval procedures and reduced record keeping requirements. 

Our experience is that like large companies, many SMEs partake in a significant level of innovative product 

development, however it is often a mix of qualifying and non-qualifying R&D for the purposes of tax credits. It 

should also be noted that many SMEs perform qualifying R&D on behalf of their customers and hence cannot 

claim the credit. In the area of self-funded R&D, resources are not always available to SMEs to undertake 

qualifying R&D as the time period between the R&D phase and having an income generating product tend to be 

longer. The cash flow challenges are compounded by the time between making the claim and receiving the tax 

credit payments. The qualification criteria, the consequences of an audit resulting in backdated repayments up 

to 5 years later, putting in place the processes and documentation to support a claim, and in some cases negative 

experience with regards to audits all present barriers to SMEs taking the risk to make the investment and file 

R&D Tax Credit claims. 

New measures to enhance the R&D Tax Credit for small and micro companies, including increasing the R&D Tax 

Credit rate from 25% to 30% and enhancing the method of calculation of the payable credit, were introduced in 

Finance Act 2019. These measures are subject to a commencement order, as the enhancements to the R&D Tax 

Credit for small and micro companies require State aid approval from the European Commission. Such 

amendments would make a fundamental difference to SME companies.   

The Government, through tax incentives and other relevant measures, should continue raising awareness 

through Local Enterprise Offices (“LEOs”), Enterprise Ireland (“EI”) and InterTradeIreland about the scheme and 

encouraging companies to take up this credit. The scheme should be expedited and promoted more actively 

amongst SMEs in particular. While this responsibility regarding the promotion rests with the Department of 

Enterprise, Trade and Employment, the Government should focus on the aligning tax measures with the State’s 

vision related to R&D activities. 

Broadening the definitions for activities and expenditure that form a larger portion of costs for SME’s than larger 

companies would assist in creating a progressive tax credit approach. Earlier in our response we highlighted that 

the broadening of the direct costs category to include third party testing to remove it from potentially capped 

subcontracted expenditure would have a greater proportional benefit to small companies than large. allowing 

costs in relation to maintaining, repairing, and calibrating R&D equipment would have a similar effect. Increasing 

the €100,000 upper limit or removing the subcontracted expenditure caps altogether would have similar benefit.  
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We believe consideration should be given to condensing the 3-year R&D Tax Credit refund to one year for SMEs. 

Smaller companies that are carrying out R&D activities tend to be cash constrained and accelerating the refund 

for these businesses would be very beneficial to them, with only a timing cost for the Exchequer. 

A pre-approval process for first-time R&D Tax Credit claims by small/micro companies could be introduced to 

bring much needed certainty for taxpayers. 

11. Having regard to overall Exchequer cost, what other measures could be taken to improve supports for 

SMEs carrying out R&D? 

Large and SME companies have typically similar comments with regards to the R&D Tax Credit regime, the most 

common being:  

• Lack of certainty in their claim not being adjusted over a five-year auditable period  

• Administrative burden of claiming 

• Narrowness of the technical criteria  

• Differences between the legislation and Revenue’s interpretation within their guidelines 

Addressing these issues would benefit all claimants but have a greater impact on SMEs as the financial risks of 

incorrectly claiming are felt more acutely by those companies. The following suggestions are predominantly cost 

neutral to the Exchequer, whilst acknowledging that some timing impacts are not totally cost free, but the effects 

are limited to the year of introduction: 

• Reducing the auditable period for R&D claims down from 5 years after the end of the accounting period 

would particularly assist SME’s as they are more prone to staff rotation. This would be particularly beneficial 

for the growing software sector, in which transferrable skills make staff movements common.  

• Reducing the number of cash instalments from three to one (on an optional and elective basis) would assist 

SMEs from a cash-flow perspective and reduce the financial risk of investing in R&D.  

• Facility to receive Revenue’s pre-approval on projects/claims by SMEs, which exist in other countries 

(Germany, South Africa), to provide certainty on science test.  

• Addressing documentation requirements and providing clarity on how claims with large numbers of projects 

will be audited.  

• Increasing the limits on sub-contracting and/or classifying agency personnel costs and expenses such as 

external testing as direct costs.  

• Increasing the percentage of credit for SMEs.  

• Enabling companies to offset R&D Tax Credits against payroll tax liabilities.  

• Amending the science test to include more innovation in recognition of the Ireland’s Industry 4.0 Strategy 

2020-2025 could lead to huge future investment potential that could be missed when considered against 

the current science test. 

2. Knowledge Development Box  

12. Do you have any views as to how Ireland’s KDB could develop in the evolving international tax 

environment?  

In responding to this question, please have regard to the Subject To Tax Rule (STTR) element of the Pillar Two 

agreement and its potential consequences for KDB claimants and the Irish tax system as a whole.  

The Knowledge Development Box (“KDB”) regime was introduced in Ireland by Finance Act 2015 for companies 

whose accounting periods commence on or after 1 January 2016, with a vision that it would be globally ‘best in 

class” and would shore up inward investment. The KDB had a sunset clause of 31 December 2020 but was 

extended by Budget 2021 for a further two years to the end of December 2022. We would recommend that the 
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sunset clause is removed entirely, and the regime is made indefinite. As such, future policy options must be 

considered with respect to the KDB and in particular how it may interact with the Pillar 2 agreement on minimum 

effective corporate tax rates, including the Subject to Tax Rule (STTR).  

The KDB provides broadly that profits from patented inventions and copyrighted software (qualifying assets) 

earned by an Irish company can, to the extent it relates to Research and Development (“R&D”) undertaken by 

that company, be effectively taxed at a rate of 6.25 per cent.  While the uptake of the KDB since its introduction 

has been limited, we nevertheless are of the view that it has a role to play and further to that step should be 

taken to enhance the regime.   

The current KDB regime is an OECD-compliant intellectual property (“IP”) regime as it is fully aligned with the 

Action 5 (Harmful Tax Practices) minimum standard.  

Accordingly, in the absence of a carve out consideration could be given to amending the Irish KDB regime. In 

particular, consideration could be given to changing the method of granting the relief from giving a downward 

adjustment to giving a taxpayer a tax credit (“IP Tax Credit”) calculated as a percentage of qualifying profits. Such 

credit should be drafted consistently with the “qualified refundable credit” definition in the draft EU Directive on 

Pillar 2 (see our recommendations related to the R&D Tax Credit amendments). We believe that such approach 

should make the relief “Pillar 2 neutral”. Any changes to the existing regime would require its reassessment 

under Action 5 and this should be considered in due course. Prima facie, we would be of the view that there are 

good arguments that changing the KDB regime from a downward adjustment regime to a credit regime should 

not fall foul of Action 5.  

Other recommendations - Although devising an OECD-compliant KDB was a key requirement, there are a number 

of areas that should be considered to improve Ireland’s KDB offering: 

• Include a group election mechanism. A similar election already exists for the R&D Tax Credit, which 

allows a group for R&D Tax Credit purposes to elect that expenditure incurred by one of its members is 

eligible for a tax credit relief claim by another member.  

• The KDB should be extended to a disposal of the IP asset itself. A “patent box” regime can and should 

extend to capital gains arising on the disposal of qualifying assets. 

• Simplify the mechanism for identifying qualifying profits and expand to product/ product family profits 

(less brand value and routine profits) and not just the incremental price/value due to the qualifying IP 

asset. This would make the scheme more attractive financially and reduce the complexities in preparing 

claims.  

• Consider extending the scheme to cover products with patented inventions even if not requiring R&D 

(as per the tax credits definitions). This would incentivise innovative product development and 

commercialisation in Ireland in spaces where existing scientific knowledge and technology is leveraged. 

• Enable companies to come out of the KDB scheme if the tax benefits fall below the cost of making claims. 

For example, the UK allows companies to withdraw from their patent box, but to prevent maximisation 

of trading losses that might result from withdrawing, the company cannot re-join the patent box for 6 

years. 

13. What do you perceive to be the factors behind the low uptake of the KDB to date among Irish companies?  

In its first year, 12 claims were made at the cost of €9.4m, while in 2017 the number increased to 16 at the cost 

of €12.2m. Based on the latest Report on Expenditure published in October 2011 in advance of the Budget 2022, 

there were 15 claims in 2019 at the cost of €12.2m and 15 claims in 2018 at the cost of €10.3m. In 2020, there 

were 17 claimants at the cost of €16.3m. By comparison, in the same year (2020), 1,616 companies claimed R&D 

credit at the cost of €658m.  

We understand that this limited uptake could be due to the following factors:  

• A lack of public awareness about the knowledge development box regime, with many companies 

missing an opportunity to claim the relief.  
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• the narrow scope of what constitutes as qualifying assets for the purpose of the relief.  

• the nature of the ‘modified nexus’ model developed by the OECD and encompassed in the KDB regime 

is such that there is onerous ‘tracking and tracing’ requirements to claim the relief. 

• In addition, a major component of calculating the benefit relates to the identification of the profits 

which are derived from the qualifying IP asset. This requires significant analysis, and a range of factors 

must be considered when calculating same. 

• The scale of benefit is not enough for companies to change their approach to IP registration, nor their 

investment strategy in R&D.  

In terms of what qualifies for relief, a “qualifying asset” is a: (i) computer program; (ii) an invention protected by 

a qualifying patent or; (iii) an IP for small companies that is the result of R&D. Certain supplementary certificates 

and plant breeders rights may also be qualifying assets, while any marketing related IP such as trademarks, 

brands, image rights and other intellectual property used to market goods or services cannot be a qualifying 

asset. 

In relation to the “tracking and tracing” requirements, separate profitability streams need to be computed for 

each individual qualifying asset, in determining the extent of any tax benefit under the Irish KDB regime. This 

results in an administrative burden that needs to be considered by companies. In addition, companies are aware 

that if KDB amounts are reviewed by Revenue, the documentary evidence that will be required to defend the 

claim will be substantial. This requires the necessity for good systems and controls around R&D project 

management, to minimise cost, time and effort. While some industries e.g., the pharmaceutical industry already 

has certain ‘serialisation’ features that will alleviate this burden to some extent, for the most part no such 

features exist in many industry sectors. 

From experience, companies initially are interested in the KDB regime as a means of making their investment in 

innovation more cost effective. However, once the limited scope of the regime and the tracking and tracing 

provisions is understood, many companies ultimately decide not to proceed any further. If the Budget 2023 was 

to expand the scope of what constitutes as qualifying assets, this together with a pragmatic approach in dealing 

with the tracking requirements, may lead to a greater increase in the uptake of the relief. With right modification 

to the scheme, we believe that it could play a key role in further developing the knowledge economy as we move 

into a post COVID-19 world. 

14. Are there any particular elements of the KDB conditions that you have encountered difficulty with? Are 

there commercial situations which you feel should be in scope of the relief, but which fall outside the current 

rules? 

In replying, businesses should be cognisant of the requirement for the KDB to be compliant with the OECD BEPS 

Action 5 agreement on the modified nexus approach for IP regimes.  

No comment.  

15. More generally, what do you think could be done to better support Ireland’s indigenous innovation sector 

in pursuing productivity growth or the development of patentable advancements? 

The share of SMEs adopting innovation strategies is high. However, we believe that the areas mentioned below 

could better support Ireland’s indigenous innovation sector in pursuing productivity growth and the 

development of patentable advancements in Ireland.  

• Protection of IP - Ireland’s strong legal and common law framework, advantageous tax regime for the 

exploitation of IP that offers IP right holders the opportunity to be rewarded for their creativity and 

innovation and enabling society at large and the economy to benefit from their achievements. The 

Government should continue with providing adequate and competitive legal protection of patented 

products and ensure that we have speedy application and review process.  

• Economic stability and growth - Maintain economic stability by providing relevant supports to businesses 

and individuals.  



 

18 
 

• Awareness - Create better awareness regarding R&D/KDB schemes.  

• Dialogue - Engage in ongoing consultations with the sector and companies’ advisers.   

• Develop alternative financing channels - Equity finance is key for firms seeking long-term corporate 

investment for innovation, value creation and growth. Equity financing is especially relevant for firms with a 

high risk-return profile, such as new, innovative and high-growth firms.   

• Design new reliefs for SMEs – For example, a reduced rate of tax on dividends paid out to shareholders of 

small companies where the dividends are paid out of “innovation” type profits.  
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