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18 January 2019 
 
Hybrids and Interest Limitation – Public Consultation  
Tax Division,  

Department of Finance,  
Government Buildings,  
Upper Merrion Street,  
Dublin 2. 
D02 R583 
 
VIA EMAIL: ctreview@finance.gov.ie  

   
Dear Sirs/Mesdames:  

 
We are pleased to submit comments on behalf of Deloitte in response to your consultation paper on 
the implementation of Anti-Hybrids and Interest limitation rules as required by the EU Anti-Tax 
Avoidance Directive. We appreciate this opportunity to share our views and trust that you will find 
our comments valuable to the discussion.  

 
These new rules form part of the OECD multilateral approach to base erosion and profits shifting 
such that, for them to be effective, the rules must be introduced in a consistent manner.  It is clear 
from the Consultation Document that some progress has been made in defining the issues for which 
Ireland needs to legislate.  However, given the complexity of the proposed legislation, we suggest 
the following: 

 
 

1. A comprehensive feedback statement should be published at an early date to allow 

for genuine disagreements to be identified. The CFC feedback statement was 

published very close to the Budget Day/Finance Bill publication which constrained 

review although we appreciate that circumstances might not have allowed an earlier 

publication.  

 

2. Clarity to be provided at an early date on the options which may be taken/rejected 

by the Department of Finance to permit specific industries sufficient time to consider 

the ramifications for their businesses; for example, the implications for restricted 

interest deductibility for non-bank financial institutions. If possible, early 

announcements should be communicated regarding specific exclusions being 

adopted e.g. the long-term public infrastructure and grandfathering exclusions. 

 

3. As a general matter, the interest limitation rules need to take account of international 

best practice on the adoption of the Action 4 report.  

 

4. Broad reform to current domestic interest deductibility provisions to align with and 

facilitate the introduction of these new restrictions are recommended.   

 
5. It is important that measures taken in the enacting of these complete rules do not 

go beyond what is necessary to implement the Directive in that this has the capability 

to interfere with our competitiveness vis-à-vis other countries. Their enactment 

should avoid complexity and additional administrative burdens as much as possible.   

 

 

 

 

Deloitte Ireland LLP 
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Tel: +353 (1) 417 2200 

Fax: +353 (1) 417 2300 

Chartered Accountants 
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We look forward to continued collaboration with the Department of Finance on this and other tax 

initiatives, and are available to discuss anything in this document, as needed. In the meantime, if 
you have any queries, please do not hesitate to contact us at 01-417-2200.  
  
Yours sincerely,  

 
_______________                         ______________    
Lorraine Griffin    Tom Maguire 
Partner   Tax Partner    

Head of Tax and Legal       
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Executive Summary 

  

1. Hybrid Rules  

 

Incorporate the rules into Irish law in a clear manner  

Ireland has protected its fiscal base through the establishment of legislation on transfer pricing, CFC, exit 

taxation and a strong general anti-avoidance rule.  By their nature, the anti-hybrid rules will effectively protect 

foreign fiscal authorities from hybrid arrangements involving Irish entities.  This is necessitated as part of 

Ireland’s participation in multilateral agreements.   

There is limited legislative experience of the implementation of OECD-standard anti-hybrid rules; amongst 

common law jurisdictions, Australia and the UK have incorporated the rules into domestic legislation.  For the 

UK, the anti-hybrid rules have been effective since 1 January 2017 and they came into effect in Australia on 

1 January 2019.  Despite pre-existing “arbitrage” legislation and an extensive consultation process, the UK 

has continued to refine its law since initial inclusion in Finance Bill 2016.   

The OECD project on Tax Certainty1 recognises the benefits arising to fiscal authorities and taxpayers of 

consultation and taxpayer involvement in the drafting of tax law.  Unclear, poorly drafted tax legislation is 

one of the top 10 sources of tax uncertainty.  Conversely, detailed guidance contained in tax regulations and 

timely consultation on changes in legislation are two of the top 10 factors which foster tax certainty.  

Recognising the fact that the anti-hybrid rules are necessary to protect non-Irish fiscal authorities from tax 

avoidance using hybrid arrangements, it is important that the rules be drafted in a manner which preserves 

that inherent intention.   

We recommend that the Department of Finance build on the successful consultation process regarding 

Controlled Foreign Companies legislation by establishing working groups involving the Department, Irish 

Revenue, industry and adviser groups at an early date with a view to gaining a better insight into the impact 

of the rules in other jurisdictions and the legislative lessons which can be gained from them.  Aggregating the 

resources of the public and private sector will enable better functioning rules. 

The proposed consultation on a territorial tax regime will have a significant impact on the framing of certain 

anti-hybrid rules, particularly in the area of permanent establishments.  It will be difficult to finalise the anti-

hybrid rules while there is uncertainty in this area. 

In order to improve the legislative scrutiny process we would recommend that Finance Bill 2019 incorporates 

the anti-hybrid rules into primary legislation consistent with the principles set out in ATAD2 accompanied by 

mechanical rules included in statutory instruments which can be reassessed periodically to ensure that they 

meet the objectives of the legislation.  It is clear from the UK experience that frequent changes will be 

required to the detail of the legislation to deal with circumstances as the rules are better understood in 

practice.   

Importance of OECD Action 2 report 

ATAD requires that “[i]n implementing this Directive, Member States should use the applicable explanations 

and examples in the OECD report on Neutralising the Effects of Hybrid Mismatch Arrangement, Actions 2-

2015 Final Report as a source of illustration or interpretation to the extent that they are consistent with the 

provisions of this Directive and with Union law”2.  We recognise the benefits which can be gained from using 

the report as an illustration.  However, as a legislative matter and given the complexity of this proposal, we 

would suggest that proposed legislation recommend regard can be had to the reports in construing the 

legislation. 

                                                
1 IMF/OECD Report on Tax Certainty, July 2018 Update 
2 Recital 27 to EU Council Directive 6333/17 
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Safe harbours 

The existence of simplified approaches for tax compliance, such as safe harbours, is recognised by the 

IMF/OECD as enhancing tax certainty.   To our mind, the anti-hybrid rules would benefit from clearly defined 

safe harbours which recognise that these rules are being introduced via a consistent multilateral approach.  

As noted below, clear safe harbours in relation to the status of the payee in situations involving countries 

which have implemented anti-hybrid rules and where the recipient is de jure non-taxable under the laws of 

the overseas jurisdictions would foster simplicity and certainty without reducing the effectiveness of the anti-

hybrid rules. 

Insufficiencies in existing legislation 

There are numerous examples within the anti-hybrid rules of instances where Ireland will have to legislate 

which affect circumstances where there is no existing legal framework - examples would include stock loans 

and repos.  It will be very difficult to draft statutory anti-avoidance measures to deal with circumstances 

where the underlying provisions are set out in Revenue practice rather than legislation and we recommend 

that existing Revenue practice is codified in legislation as part of the process of enacting ATAD. 

Interaction with reforms elsewhere 

The Action 2 report is part of a multilateral exercise to counteract abuses through hybrid mismatches.  The 

effect of the foreign law treatment will need to be taken into account in determining the Irish tax treatment.  

With certain notable exceptions, this is a new concept in Irish tax law.  We must recognise, however, that 

the evolving tax situations in overseas jurisdictions means that there is less certainty as to the foreign law 

treatment.  This is particularly apparent of the position in the United States where the effects of the US Tax 

Reform enacted in December 2017 is still being fleshed out through US Treasury Regulations.   

We are of the view that the optional exclusion under paragraph 4(b) of Article 9 with respect to the treatment 

of regulatory capital issued by banks should be adopted.  
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1.1 Scope of anti-hybrid rules  

 

Question 1: Entities                                                                                                                                                               

What entities should be within scope of Ireland’s anti-hybrid regime? 

Rather than defining entities which are to be within the ambit of the anti-hybrids regime, it would be more 

practicable to define the anti-hybrids rules as “applying for the purposes of corporation tax”.  As Ireland does 

not have statutory rules governing the classification of entities for the purposes of tax, we believe that this 

approach would fit most clearly within the current legislative framework and satisfy the requirements of 

Article 1 of ATAD. 

Question 2: Foreign / Local taxes                                                                                                                                       

What foreign taxes should be considered as equivalent to Irish taxes for the purposes of establishing whether 

or not a mismatch outcome arises? For example how should municipal taxes, local taxes, taxes on profits 

under CFC regimes etc. be treated? 

We would expect that the definition of “foreign tax” should mean a tax charged under the laws of a territory 

outside Ireland so far as it is charged on income or profit and corresponds to Irish corporation tax whether 

directly or by CFC, GILTI, or similar provisions.  Further provision should be included to ensure that a foreign 

tax is not disregarded solely by reason of it being charged by a municipality or political subdivision, i.e. it 

should include local, city, state and provincial taxes which are similar in nature to corporation tax (i.e. 

computed on an analogous basis).  An alternative acceptable formulation would be to mirror the provisions 

in section 110(4A)(b)(ii)(I) TCA 97, i.e. “a tax which generally applies to profits, income or gains received in 

that territory, by persons, from sources outside that territory”.  

 

1.2  Subject to tax  

 

Question 3: Subject to tax                                                                                                                            

 

Taking account of the foreign taxes to be included, what outcomes should be included within the concept of 

“inclusion”? What timings should apply to that test? 

In relation to the basic rule as to what might constitute “inclusion”, our preference would be to use different 

wording to that in the phrase “subject to tax” and to incorporate more of a definitive expression such as 

“taken into account in computing the income, profits, gains or losses of the recipient for the purposes of 

foreign tax”. Regard needs also to be had to the evidence which must be obtained by an Irish company that 

the amount had been included in the overseas tax return.  It cannot be assumed that the officers of an Irish 

subsidiary of an MNE group will have access to all of the information throughout the group.  It is on this basis 

that we recommend the directors of an Irish company are able to rely on clear statutory language to apply 

Irish law to a company subject to Irish corporation tax.  There might also be an issue where the inclusion is 

within in a larger figure due to the amalgamation of income in a single company or consolidated tax return 

in a foreign country.   

A basic provision on inclusion needs to be supplemented to take account of circumstances where the payee 

jurisdiction either does not impose tax at all or chooses not to impose tax on the specified amount.  To our 

mind, this will be one of the most critical points to be determined to ensure that the additional compliance 

burden arising out of these new rules is minimised.  Whether a “payment” is included is a multifactor question 

dependent on the provisions of the foreign tax system rather than the facts of the arrangement under which 

the payment arose.  As the provisions are designed to apply only to outcomes attributable to an element of 

hybridity, we believe it is important to consider the general scheme of tax in the foreign jurisdiction from first 

principles. 
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Recital 19 helpfully points out some key guidance of the anti-hybrids regime in respect of deduction without 

inclusion (D/NI) items: 

“no hybrid mismatch should arise where the payee is exempt from tax under the laws of the payee 

jurisdiction.” 

In framing the scope of Ireland’s rules in respect of D/NI situations, this should be stated as a safe harbour 

to allow taxpayers to determine their position with certainty.  Where the absence of taxation in the payee 

jurisdiction arises as a result of a local decision not to impose taxation, there is no hybridity and thus nothing 

to disallow3.  A clear statutory safe harbour in language equivalent to that cited above would be advisable. 

Question 4: Timing of inclusion                                                                                                                                           

 

There are a number of ways that timing mismatches can be dealt with on the implementation of ATAD2. 

Different methods may be more appropriate for different hybrid mismatches. What issues should be 

considered when deciding how to treat timing mismatches? 

 

A taxpayer preparing and filing an Irish corporation tax return must do so on the basis that it is “correct and 

complete”4.  It is important that the anti-hybrids legislation be drafted in such a manner as to require the 

signer of such a return to make appropriate enquiry as to the tax treatment of any payments (or deemed 

payments) made to overseas parties but not to require that person to become an expert in overseas taxation.  

It should not be necessary for a taxpayer to defer a deduction until such time as it has established that the 

recipient has taken the payment into account for tax purposes.  We would expect a denial of relief where a 

taxpayer has knowledge that the payment will not be taken into account in the overseas jurisdiction. 

In crafting its analogous law, the UK has chosen to adopt a statutory formulation of “reasonable to suppose” 

which does not impose an obligation for actual knowledge of the taxpayer but essentially requires a decision 

based on actual knowledge and supposition.  It is not a perfect formula and we do not advocate its 

incorporation into Irish law.  We recognise, however, that there must be a balancing of the obligation on a 

taxpayer to undertake appropriate due diligence in completing its return with the practical ability of a taxpayer 

to be aware of the overseas treatment.   

In implementing provisions dealing with the issue of D/NI outcomes for financial instruments, it is important 

that regard be had not only to a temporal mismatch between the payee and payer jurisdictions (whether that 

be 12 months or the “reasonable period of time” suggested in recital (21)) but also to the requirement that: 

“the mismatch outcome is attributable to differences in the characterisation of the instrument or the 

payment made under it”5.  

For example, in relation to a loan with a balloon feature rolling up all interest payments until repayment, a 

timing mismatch might arise between a payer jurisdiction granting a tax deduction for interest on an accruals 

basis and a payee jurisdiction which taxes interest only on receipt.  However, that mismatch does not reflect 

“characterisation” differences per se, i.e. both jurisdictions see the arrangements as a loan involving interest.  

It would be important in transposing the ATAD2 provisions that appropriate regard be had to the requirement 

for genuine hybridity rather than simple timing differences between tax regimes.  Ultimately, this will mean 

that “reasonable period” will have to be determined based on the facts rather than an arbitrary period of 

time.  

 

 

                                                
3 There would not be any concern that a hybrid situation would be intermediated via a tax exempt jurisdiction as the imported 
mismatch hybrids rules would catch this. 
4 Section 884(5) TCA 1997 
5 Article 2, point (9) ATAD (as revised) 
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Question 5: Disregarded PEs                                                                                                                                           

 

As set out in Ireland’s Corporation Tax Roadmap, a public consultation on moving to a territorial regime is to 

be held in early 2019. If Ireland were to move to a territorial regime what are the relevant considerations to 

implementing a disregarded PE rule? 

A Disregarded PE within the ambit of ATAD2 would arise in Ireland in circumstances where activities or assets 

were located here which did not give rise to an Irish tax nexus (e.g. not amount to the carrying on of a trade 

through a branch or agency such as a representative office without contracting capacity) but which was 

regarded as a taxable presence for the laws of some other jurisdiction.   

In general, Irish tax is imposed to the extent of activity undertaken in Ireland or income, profits or gains 

derived from Irish sources.  A difficulty in implementing the Disregarded PE rule is that, by its nature, the 

income, profits or gains of the disregarded PE will not derive from Irish sources and the activity will not give 

rise to a trade exercised in Ireland or carried on in Ireland through a branch or agency.  The imposition of 

tax by Ireland will therefore fall to be determined by tax treatment in the overseas jurisdiction.  It needs to 

be recognised that identifying these circumstances will be more complex than heretofore. 

There must also be a question, in the context of construing recital (19), whether the purported jurisdiction 

of a disregarded PE “is the jurisdiction where the payment (or deemed payment) is treated as being received 

under the laws of the payer jurisdiction”.  It might often be the case that the payer jurisdiction regards the 

head office jurisdiction as the payee jurisdiction and not that of the disregarded PE, e.g. due to the application 

of a double taxation agreement. 

In the event of a move to a territorial tax system, Irish law will need to carefully consider the framework of 

what extraterritorial activities are not within the charge to Irish corporation tax, i.e. whether to impose a 

“subject to tax” type rule in respect of the income of foreign PEs. 

 

Question 6: Disregarded PEs                                                                                                                                    

 

Where the profits of an otherwise disregarded PE are subject to tax, e.g. under a switchover rule or a CFC 

charge, is that sufficient for them to then be treated as a PE, rather than a disregarded PE? What are the 

relevant considerations to deciding whether or not Ireland should implement the defensive rules on 

disregarded PEs? 

 

In enacting laws to tax disregarded PEs, a country is essentially responding to a need to counteract lacunae 

in overseas tax legislation, i.e. the jurisdiction of the payer and of the head office of the disregarded PE.  It 

is a tax on income, profits or gains which are not regarded as arising in or connected to Irish activity and 

thus the Irish provision should be limited to circumstances where no tax would otherwise be levied.   

On this basis, to the extent that the same profits have already been subject to tax, whether on a CFC basis 

or a switchover rule, this should absolve the requirement for them to be brought into the charge to tax in 

Ireland.   
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Question 7: Other defensive rules                                                                                                                  

 

What are the relevant considerations to deciding whether or not Ireland should implement the defensive 

rules in the context of these hybrid mismatches? 

 

In implementing further defensive rules , we would expect Ireland to take action in accordance with recital 

(12), i.e. only where there is a substantial risk of tax avoidance. So far as we are aware, this issue has not 

been a significant matter of concern with respect to Irish groups or groups which include Irish subsidiary 

operations. 

 

Question 8: Charge to tax  

 

How should these amounts of income be taxed? A number of options exist, such as including them as a Case 

IV amount chargeable to corporation tax, charging them to income tax, or having different treatment for 

different anti-hybrid rules. 

 

On the basis that the rules are intended to act as a deterrent and not to punitively treat any particular 

transaction, we would recommend that where the particular arrangement has been entered into in the course 

of a trade that any amounts which are to be taxed are taxed as profits of that trade, i.e. Case I of Schedule 

D and taxable accordingly.  In other circumstances, it seems most appropriate that they be deemed to be 

income arising under Case IV of Schedule D.  By this method, any residual charge to tax would reflect the 

basis on which the deemed income arose and be taxed at the appropriate corporation tax rate. 

 

Question 9: Imported mismatches                                                                                                                      

 

What factors should be considered in relation to the implementation of the rules to prevent imported 

mismatches, specifically in relation to their application where the Irish taxpayer is transacting with a person 

in an EU country which has implemented ATAD2? 

 

The imported mismatch rule is important to deal with situations where the effect of the basic anti-hybrid rules 

might be reduced by the intermediation of the relevant transaction across a number of countries.  However, 

it potentially has the effect of introducing uncertainty for taxpayers who may be unaware of transactions 

entered into by their immediate counterparty. In circumstances where the Irish taxpayer deals only with 

transaction parties resident in a country which has introduced legislation implementing the effects of the 

OECD Action 2 report that it would be an appropriate safe harbour for Irish law to reduce the compliance 

burden by disapplying any imported mismatch rule in that particular circumstance.  This is on the basis that 

any hybrid feature would be denuded by the existence of anti-hybrid legislation in the overseas territory.  

This would most obviously apply to EU member states which have implemented ATAD2 but we see no reason 

to limit it to EU member states. It should apply to all countries which have legislated for the Action 2 

recommendations.   

Consideration could be given to adopting a form of safe harbour regarding “how far can this be taken” in an 

effort to reducing the complexity and administrative burden. For example, the rule could be written that a 

deduction be denied for “any payment by a taxpayer to the extent that it would be reasonable to conclude 

that such payment directly or indirectly funds deductible expenditure giving rise to a hybrid mismatch”. This 

would allow some combination to be established between onshore and offshore transactions. Paragraph 234 

of BEPS Action 2 report notes that the policy behind the imported mismatch rule is to prevent taxpayers 

entering into structured arrangements or arrangements with group members that shift the effect of an 

offshore hybrid mismatch into the domestic jurisdiction through the use of a non-hybrid instrument such as 

an ordinary loan. The requirement for the existence of an arrangement can be seen in this policy. 
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Question 10: Dual inclusion income and financial instruments                                                           

What factors should be considered in relation to the concept of dual inclusion income being incorporated into 

the application of the financial instrument anti-hybrid rules to avoid those rules resulting in double taxation 

of the same income? 

This issue is most likely to arise in circumstances involving an Irish entity the results of which are taken into 

account in computing both Irish corporation tax and an equivalent tax in another jurisdiction.  In our 

experience, the circumstances would most usually involve a US parented group and might arise due to an 

election to disregard the existence of the Irish subsidiary.  A hybrid mismatch will occur where the Irish 

subsidiary generates deductions which are included both in the Irish tax return and also in an equivalent US 

tax return.  It will be important not to deny legitimate deductions, e.g. by way of group relief to another 

(non-disregarded) entity, except in circumstances where those latter profits will never constitute dual 

inclusion income.   Where Irish tax relief is to be delayed until such time as it can be set against dual inclusion 

income, it will be important that loss relief mechanics (likely by way of group relief) are relaxed to permit 

this offset.  To do otherwise would be to impose an additional Irish tax burden where none is justified.  (See 

our comments in relation to question 11 also.)  Care will need to be taken in drafting the law to deny a 

deduction in Ireland where the Irish profits against which the deduction is being set are not also included in 

the overseas tax return. 

 

Question 11: Dual inclusion income and deferrals                                                                                    

While there is a symmetry in allowing the deferral of an adjustment, the practicalities of tracking deferred 

adjustments must be considered. How could such timing differences be dealt with, from a practical 

perspective, in the implementation of the anti-hybrid rules? This question is linked to the question on timing 

issues in ‘subject to tax’ above. 

Complexities will arise in relation to the timing of relief for any deferred adjustment especially where the 

income arises in a separate Irish legal entity and is only included in the foreign jurisdiction on distribution.  

The limitations of Ireland’s group relief system may deny any effective relief in those circumstances unless 

amended as part of the introduction of the anti-hybrids rules.   Generally, this issue will only arise where an 

Irish holding or finance company is included in a foreign tax return while other Irish operations are outwith 

it.  Ireland needs to legislate to defer the deductions so that they are only available when both countries 

include the income and the deductions in their respective tax returns.  This will require consequential 

amendments to group relief and similar provisions. 

Question 12: Financial trader exemption                                                                                                              

What factors should Ireland consider when determining, as permitted, whether or not to apply the deduction 

without inclusion rules to such trades by financial traders? 

Securities finance, whether through stock lending or repo transactions are an important aspect of 

international financial markets enabling participants to reduce financing costs and manage risk appropriately.  

While there will continue to be a limited range of taxpayers engaging in such transactions in the domestic 

market, the increasing number of banks and financial traders which have chosen to transfer their European 

businesses to Irish resident entities, it is appropriate for Ireland to incorporate all relieving provision 

permitted under ATAD2 so as not to disadvantage those entities vis a vis those resident elsewhere6.  Ireland 

does not currently have any express statutory provisions dealing with transactions of this type but relies on 

the guidance in Part 04-06-13 of the Tax and Duty Manual.  It will be difficult to enact provisions where the 

underlying transactions are assessed based on Revenue practice rather than legislation.  Accordingly, we 

believe that the guidance should first be put on a statutory footing. 

                                                
6 If Ireland ultimately introduces a branch exemption, this matter could be reconsidered as it would then become essentially a 
domestic matter. 
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1.3 Definitions  

 

Question 13: GAAP  

 

What factors should be considered when implementing the concept of consolidated accounting groups in 

hybrid mismatch measures? Should a version of section 432 Taxes Consolidation Act 1997 (“TCA”) be used 

to define associated enterprises? Or, rather than referring to section 432 or relevant accounting standards, 

should the concepts of a group under accounting principles be imported into domestic tax legislation using, 

for example, section 7 Companies Act 2014 as a template? 

 

The basic definition of “associated enterprises” for the purposes of the anti-hybrid rules differs from that used 

for other ATAD-related matters in three ways: 

 by the substitution of 50% for 25% interest in voting rights, capital ownership, or profits. (This can 

be dealt with by applying the provisions of section 11 TCA 1997 with the necessary modifications, for 

the purposes of the anti-hybrids rules in preference to section 432.)  

 in the aggregation of the rights and ownership of persons who “act together” to determine whether 

there is an association (to our mind best dealt with by a further modification of the provisions of 

section 11), and  

 by the recognition that an associated enterprise means “an entity that is part of the same consolidated 

group for financial accounting purposes as the taxpayer, an enterprise in which the taxpayer has a 

significant influence in the management or an enterprise that has a significant influence in the 

management of the taxpayer”. 

This last point is more complex.  Insofar as consolidated accounts are concerned, a further definition is 

included:   

’consolidated group for financial accounting  purposes’ means a group consisting of all entities which are 

fully included in consolidated financial statements drawn up in accordance with the International Financial 

Reporting Standards or the national financial reporting system of a Member State 

In many cases, the group accounts may be prepared under a GAAP other than IFRS or that of an EU member 

state (for example US GAAP).  Accordingly, in order to make this a meaningful test, we would recommend 

that reference is also made to “any corresponding provision of the law of a territory outside Ireland”.  

The final two bullet point above concerns with “significant influence”7 which is not directly analogous to the 

“dominant influence” envisaged under section 7 Companies Act 2014 when dealing with subsidiary 

companies.  In the absence of any additional guidance as to the intention behind the inclusion of “significant 

influence”, use of section 7 would not be an appropriate test.   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                
7 “Significant influence” is a concept which is incorporated in IFRS when dealing with associates (IAS 28 – Investments in 
Associates & Joint Ventures) 
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Question 14: Hybrid entities  

 

Is the current case law clear enough to give taxpayers certainty on the treatment of an entity, when it 

comes to applying the anti-hybrid rules? 

 

A residual complexity to the use of standardised entity classification is the uncertainty which will continue to 

exist as there are circumstances in which foreign bodies of ostensibly the same nature will be treated in 

different ways due to the availability of choice in the method of formation in the foreign jurisdiction.  For 

example, while it might have been expected that the treatment of a US Limited Liability Company would 

always involve non-transparent treatment as regards its profits (due in large part to the LLC’s legal 

personality), as can be seen from the Anson case, particular arrangements can mean that the income of the 

LLC can be treated as arising directly to its members which would be indicative of fiscal transparency. 

The classification of foreign entities will continue to be an area of uncertainty irrespective of the introduction 

of anti-hybrid rules.  It would be of advantage for Revenue to publish a formal list of its understanding of the 

Irish tax treatment of a particular entity in order to provide greater certainty into the compliance process.   

The use of safe harbours in the anti-hybrids legislation would greatly facilitate compliance and tax certainty 

in this area.   

 

Question 15: Investor / payee jurisdiction  

 

Should a single concept be used to encompass both investor and payee when determining both if a 

payment has been deducted and included in income? 

 

It will not necessarily be the case that the investor jurisdiction and the payee jurisdiction will coincide in all 

relevant cases.  In certain circumstances, issues have arisen in the UK involving the potential denial of interest 

on third party debt in circumstances where the payee jurisdiction was irrelevant.  This related to the raising 

of third party debt by a hybrid entity (an investment holding company with diverse portfolios which was 

treated as transparent for non-UK tax purposes).  In such circumstances the payee will have been a third 

party financial institution and the investee a US corporation.  Accordingly, it would be difficult to conflate 

these concepts. 

 

 

Question 16: Payment / deemed payment  

 

The Irish tax regime does not have deemed payments, as such, but under the accruals basis can there be 

events (e.g. forgiveness of debt) which could come within the scope of these provisions? 

 

Through use of the phrase “payment”, we infer that it is effectively intended by the Directive as shorthand 

for the means by which tax relief is obtained.  In order to incorporate it into Irish law, we would recommend 

that payment be defined as a transfer of value (whether money or money’s worth) in respect of which a 

deduction may be claimed in computing the taxpayer’s taxable profits for the relevant accounting period.  

This would thus encompass accruals, debt forgiveness and analogous items which are tax deductible in the 

“payers” hands.   

 

Weight can be added to this in that paragraph 28 of BEPS Action 2 report explains that “a payment is any 

transfer of value and includes an amount that is capable of being paid such as a future or contingent obligation 

to make a payment… the definition of payment includes the accrual of a future obligation even when that 

accrued amount does not correspond to any increase in the payment obligation during that period. That 

definition specifically excludes, however, payments that are only deemed to be made for tax purposes and 

that do not involve the creation of any new economic rights between the parties”.  
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Question 17: Financial instruments  

 

What rules could be described as Ireland’s rules for taxing debt, equity or derivative returns? Is it sufficient 

to describe them as debt, equity or derivative instruments? There are a number of definitions of “financial 

assets” in the TCA: should they be used as a basis for this definition? Alternatively, could financial instruments 

be defined in line with IAS 39? 

 

Ireland does not have a codified set of rules applying to the taxation of return for debt, equities and 

derivatives and it will be difficult to leverage a definition of “financial instrument” from our existing law.  

Historic rules relating to the assessment of interest, discount and dividends have been supplemented over 

the decades with anti-avoidance provisions to tax gains arising on the assignment of certificates of deposit 

and the “bondwashing” of interest bearing securities but few statutory provisions have been introduced to 

deal with derivatives and similar financial instruments.  Section 110 (securitisation companies) contains a 

definition of “financial assets”; however, as much of the anti-hybrids rules deals with the disallowance of 

deductions, regard must be had to the treatment of liabilities as much as assets. 

Accordingly, we believe that a separate definition of financial instrument will need to be included in the anti-

hybrids rules.  IAS39/IFRS9 have codified the treatment of financial instruments for international financial 

reporting on the basis of recording the substance rather than the form of transactions in accounts.  This can 

include, for example, the recording of preference shares as debt and preference dividends as finance costs 

(rather than appropriations of profit) in financial statements.  As Irish tax law continues to have greater 

regard to the legal form of a financial transaction than to its accounting treatment, a standalone definition of 

“financial instrument” in the anti-hybrids rules would be advisable. 

In general, outside financial institutions and treasury companies within corporate groups, complex financial 

instruments are rarely transacted by Irish companies.   In conjunction with the introduction of the anti-hybrid 

and interest limitation rules, we recommend that Ireland reform its rules in these arenas to a codified 

approach which protects the Exchequer while also permitting relief for commercially genuine costs. 

 
1.4 Transactional Knowledge  

 

Question 18: Structured arrangements                                                                                              

 

Recital (12) recognises that to ensure proportionality, ATAD2 should only apply to cases where there is a 

substantial risk of avoiding taxation through the use of hybrid mismatches. What factors should be considered 

in implementing the awareness test and the value test? What practical difficulties may be encountered in 

establishing whether or not a structured arrangement exists? 

 

The definition of “structured arrangement” is sufficiently defined as to mean that few difficulties should be 

encountered in practice.   Where the structured arrangement involves the issuance by an unknowing third 

party of a security, we would not expect that party to be aware of the underlying mismatch nor to have 

shared in any resulting tax benefit. 
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Question 19: Capital market transactions  

 

Taking account of recital (12), should provision be made such that the anti-hybrid rules only apply where it 

would be reasonable to consider that the Irish taxpayer was aware it was party to a hybrid transaction? What 

are the relevant considerations? 

To the extent that an Irish taxpayer has met the existing tests under Irish tax law to obtain relief in respect 

of a payment, we agree that the anti-hybrids rules should be brought into effect only where necessary and 

proportionate to counteract any tax effects.  For example, it might be the case that financial instruments 

issued by a wholly unrelated Irish entity might be involved by parties in a structured arrangement.  While it 

might be possible to draft a “reasonable to consider” type approach, given that the formulation of “structured 

arrangement” must necessarily be incorporated into Irish law, it would be preferable to use a single 

benchmark. 

 

Question 20: What is tested for hybridity?  

 

Should regard be had to the transaction, to the actual circumstances of the taxpayer or to the laws of the 

foreign jurisdiction? Should this vary depending on the type of hybridity being neutralised? 

 

Where regard is had to a “hybrid instrument”, the terms of the instrument, transaction or series of 

transactions should be of primary importance as would be the circumstances of the taxpayer (e.g. financial 

traders etc).  Likewise, in the instance of a “hybrid entity” it is the underlying law establishing the entity 

which should be important. 

 

1.5 Interaction with domestic provisions  

 
Question 21: Existing domestic provisions  

 

Bearing in mind both the interest limitation and anti-hybrid requirements of ATAD, what amendments, if any, 

should be made to these domestic provisions? (See also, Question 44) 

 

Consistent with the view that the existing domestic provisions relating to the computation of assessable 

profits should be retained without significant alteration, we do not believe that the introduction of anti-hybrid 

rules would require any significant changes to provisions such as section 130.  The anti-hybrids rules could 

be drafted as being subject to the Taxes Acts regarding the denial of a deduction in the manner described at 

question 24 below. 

Question 22: Existing domestic anti-hybrid provisions                                                                    

 

Should the domestic anti-hybrid rules be maintained in their current form or should they be amended and 

replaced with a single anti-hybrid rule which applies to both cross border and domestic transactions? 

 

Given that the ATAD2 rules are designed to deal with base erosion and profit shifting within MNE groups, 

there should not be any alteration to existing domestic anti-hybrid rules.  Such rules should be accorded 

primacy and any adjustment under the anti-hybrid rules should be necessary only if the existing domestic 

provisions do not apply.  By legislating in this manner, the broader familiarity and certainty of existing law 

can be retained.  
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Question 23: treatment of disallowed payments                                                                           

 

Should adjustments under the anti-hybrid rules cause payments to be treated as distributions or simply as 

non-deductible expenses? 

 

Distributions by their nature take the form of the transfer of profits and/or gratuitous benefits between a 

company and those with an interest in it.  The purpose and effect of the anti-hybrid rules are quite significantly 

different – they deal with payments which are prima facie deductible.  On this basis, the denial of a deduction 

should be sufficient.  

Question 24: order of application                                                                                                                            

In what order should the rules in ATAD and ATAD2 apply? Are there any other order of applications issues 

which should be considered in the implementation of ATAD and ATAD2? 

The nature of the anti-hybrid rules is that they represent a residual approach to deny relief for genuine costs 

or to bring further amounts within the charge to tax to effectively neutralise a tax advantage in another 

jurisdiction.  As such, they should only apply after other relevant anti-avoidance provisions regarding 

deductions have been considered and applied.  

The absence of such a statutory order of priority has been cited by representative bodies in the UK as giving 

rise to uncertainties when considering transactions which might be susceptible to adjustments under each of 

the transfer pricing and anti-hybrid regimes.  In our opinion, priority should be given as follows: 

1. basic provisions relating to the deductibility of payments in the first instance (including consideration of 

“distribution” treatment, “wholly and exclusively”, revenue in nature etc.) 

 

2. further adjustment (if necessary) to take account of any restriction on deductibility under the anti-

hybrids regime,    
 

 

3. adjustment of the amounts above to ensure that they confirm with the arm’s length requirement 

(where applicable), 

 

 

4. adjustment to take account of other ATAD matters including in particular the interest limitation rules by 

reference to EBITDA. 

In summary, the anti-hybrids legislation should be drafted as subject to the provisions of the Taxes Acts 

regarding the denial of a deduction.  

Question 25: Removing domestic hybridity                                                                                               

Are there any domestic tax provisions which should be amended to ensure that they are not regarded as 

hybrid entities, for example, by foreign jurisdictions? 

In our experience, there are few (if any) investor jurisdictions which are likely to regard Irish entities such 

as Ltd, DAC or plcs, general or limited partnerships as “hybrid entities”.  This can be attributed to the relatively 

simple and well understood characterisation of these vehicles.  By contrast, UK Limited Liability Partnerships 

and Scottish firms have legal personality which can result in de facto hybridity. 

Contrastingly, the Irish vehicles may be treated as hybrids under elective rules such as the US entity 

classification rules, generally referred to as the “check the box rules” under which the innate characteristics 

of many vehicles can be disregarded and a contrary treatment applied for the purposes of US tax.  As a result 

of the recently introduced US Tax Reform and the ongoing process by which the implications of that reform 

on the taxation of foreign direct investment by US headquartered groups, consideration of the interaction of 

the anti-hybrid rules together with relevant overseas provisions will need to be ongoing.  
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Question 26: Leases                                                                                                                              

What domestic legislative changes may be required to the taxation of leases to clarify how they will be 

treated under both the anti-hybrid and interest limitation rules in ATAD and ATAD2? 

1 January 2019 is the implementation date for IFRS 16 for most groups accounting under IFRS.  Under that 

standard, lessees will encounter significant changes in both the balance sheet and income statement 

presentation of obligations arising under leases (whether these be of real property, i.e. land, or other assets).  

IFRS16 will (broadly) require a liability to be recognised on a lessee’s balance sheet to reflect the present 

value of future lease payments and the income statement will reflect a rental amount and a financing cost.  

For most Irish lessees occupying property or utilising leased plant in its trading business, it would not be 

expected that this would result in any significant changes in its tax position.  This new financing cost 

component will need to be taken into account in determining any relevant interest limitations. 

Many operating lessors take “ownership” of the asset via finance leases (rather than outright purchase) and 

grant operating leases to their customers.  Under the finance lease, the operating lessor will record significant 

finance costs which we would anticipate would be treated as economically equivalent to interest for the 

purposes of ATAD.  By contrast, its income will be regarded as lease rentals ignoring the fact that there is 

clearing a financing element in the rental receipts.  In order to avoid disruption in the leasing industry, action 

must be taken to determine the portion of operating lease rental receipts which can be regarded as 

economically equivalent to interest. 

Question 27: Stock lending and repo transactions                                                                                           

What domestic legislative changes may be required to the taxation of stock lending and repo transactions 

to clarify how they will be treated under both the anti-hybrid and interest limitation rules in ATAD and 

ATAD2? 

As noted at question 12 above, we believe that these rules should be put on a statutory footing to facilitate 

the anti-hybrids rules.  This will facilitate the effective operation of law and practice relating to these financial 

transactions and any impact of the anti-hybrids rules. 

Question 28: Part 8A TCA                                                                                                                         

Are any domestic law changes necessary to Part 8A TCA, or any special considerations necessary to the 

implementation of the anti-hybrid and interest limitation rules to ensure that those measures apply to Part 

8A TCA equivalent transactions? 

To the extent that the treatment in Ireland is at odds with any relevant overseas treatment, adjustments 

might arise under the anti-hybrids rules in the same manner as they might arise for lending transactions. In 

implementing the interest limitation rules, care will need to be taken to ensure that the appropriate elements 

are treated as interest for the purposes of those rules.   
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1.6 Reverse Hybrids  

Question 29: The reverse hybrid rule                                                                                                                    

The language used in Article 9a is that the profits are taxed, which is different to the language used in relation 

to income being included. In keeping with the objective of ATAD2 which is to neutralise hybrid mismatches, 

would it be reasonable to use the same “subject to tax” definition for reverse hybrids as for all other hybrid 

mismatches? 

We would advocate the use of the formulation as set out at question 3 above in relation to reverse hybrid 

mismatches. 

Question 30: Collective Investment Vehicles                                                                                                     

Should Ireland choose, as permitted, not to apply the reverse hybrid rule to these vehicles? 

The exclusion from the reverse hybrid rule for widely-held collective investment vehicles should be adopted 

by Ireland as such vehicles are not susceptible to the types of taxation arrangements at which the anti-hybrid 

rules are targeted. 
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2. Interest Limitation Rules  

The introduction of these rules follows from the OECD BEPS Action 4 report which analysed the extent to 

which debt-financing and interest costs have been used to erode national tax bases and thereby reduce the 

corporate income taxes borne by MNE groups.  Due to domestic restrictions on the tax deductibility of interest 

and other finance costs, Ireland has not generally seen its fiscal base eroded in this manner.  We know that 

this has been recognised by the Department of Finance which has notified the European Commission that 

Ireland’s current rules are equally effective as the ATAD interest limitations.  Nevertheless, it is timely that a 

consultation be now undertaken to consider what changes will be required to Irish law, whether this be for 1 

January 2024 or earlier. 

In relation to the deductibility of interest generally, we would like to highlight that the purpose of the changes 

is to limit base erosion through artificial means rather than to necessarily limit the overall deductibility of 

genuine finance costs.  This can be seen through the provisions allowing consideration of the overall net 

debtor net finance cost of the parent group when deciding what limitation should be placed on an individual 

entity.  Equally, we note the decision to exclude banks and other regulated financial institutions from the 

ambit of the rules but suggest further consideration of the position of subsidiary companies of bank and 

certain other non-bank financial institutions. 

 

2.1 Scope of interest limitation rules   

 

Questions 31-33 and 38 relate to the application of the interest limitations in the context of groups.  The 

individual questions are answered below.  However, it would not be sufficient to regard the answers to the 

individual questions as this would not provide a complete picture.  

There are a number of factors which essentially mandate a group approach to the question of interest 

deductibility wherever the provisions of article 4 are enacted.  

 Firstly, in an Irish context, the framework surrounding the deductibility of interest for corporate 

acquisitions essentially requires the use of a debt financed holding company to make an acquisition 

to ensure that the provisions of section 247 TCA 1997 are met.  Additionally, it can be a requirement 

of certain financing arrangements that debt be isolated in a special finance company to ensure that 

the lenders have access to the appropriate security.  As a consequence, applying EBITDA-based 

interest limitations without regard to the aggregate positon of the Irish resident entities would result 

in absurdities. 

 

 Secondly, certain industries and indeed certain corporate bodies bear proportionately greater debt 

burdens than others.  This can be seen in the disapplication of these rules in the context of financial 

institutions and infrastructure projects.  For diverse reasons, these industry sectors bear 

proportionately greater debt financing burdens than the general corporate sector.  Indeed, in the 

infrastructure sector it would not be unusual to have interest burdens closer to 100% than 30% of 

EBITDA. 

 

 Thirdly, Ireland as an open economy needs to be cognisant of the tax policies of other nations which 

seek foreign direct investment.  In this regard, it is clear that countries such as the UK and Germany 

which have had EBITDA-related interest restrictions in place for some time, each make provision for 

regard to be had to the global debt position of relevant corporate groups and not just the position of 

local subsidiaries. This is recognised in recital 7 of the directive.  

 

 Finally, a computational method for relief needs to be clearly delineated to enable taxpayers to have 

certainty as to the application of the interest limitations to their activities.  Such a method needs to 

take account of the interest bearing capacity and interest costs of the individual entities but also an 

effective method to ensure that the appropriate level of tax relief can be allocated amongst the 

entities without requiring additional restructuring. 
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Question 31: Application to groups                                                                                                                          

What are the relevant considerations in determining whether Ireland should implement Article 4 in such a 

manner as would allow application of the interest limitation rule on a local group basis? 

Article 4(1) of the ATAD states that “exceeding borrowing costs shall be deductible in the tax period in which 

they are incurred only up to 30 percent of the taxpayer’s earnings before interest, tax, depreciation and 

amortisation (EBITDA). For the purpose of this Article, Member States may also treat as a taxpayer: 

(a) An entity which is permitted or required to apply the rules on behalf of a group, as defined according to 

national tax law;  

(b) An entity in a group, as defined according to national tax law, which does not consolidate the results of 

its members for tax purposes.  

In such circumstances, exceeding borrowing costs and the EBITDA may be calculated at the level of the group 

and comprise the results of all its members”.  

As noted above, the structure of many Irish groups (including those which are part of foreign MNEs) has to a 

significant extent been guided by the framework for granting interest relief.  This is especially true of 

acquisitive groups.  As a consequence, regard must be had to a method to determine the EBITDA-based 

interest capacity of each group member together with the actual interest available for relief.  Where individual 

entities have surplus capacity and others surplus interest, a group relieving method must be put in place. 

The BEPS Action 4 report describes a local group to be “group entities in the same country”. From our 

perspective, when looking at the available interest bearing capacity (EBITDA-based) of Irish resident 

companies, it would be appropriate to have regard to the Irish group as those companies which are eligible 

to claim and surrender group relief between themselves rather than having regard to the inclusion within a 

consolidated accounting group. 

Existing mechanisms exist for group relief (and potentially consortium relief) claims and surrenders which 

could be used to ensure that the appropriate measure of interest is borne. This may mean that the members 

of a local group i.e. a domestic group will have a different impact in Ireland compared to other jurisdictions. 

For most Irish PLCs, the operations base is much smaller than that of most multinational operations such that 

an application of an interest limitation rule on a local group basis may still be different from that applying on 

a worldwide basis.   

A group ratio rule, although a worldwide group rule would be preferred, needs to be implemented for a 

number of reasons, notwithstanding that this will inherently make the rules more complex for all stakeholders. 

A group ratio rule will help reduce (but not eliminate) the risk that groups will suffer a disallowance of third 

party finance costs, which could distort commercial behaviour. The group ratio should be an optional test for 

groups if desired. If the complexity of the calculations is not justified by the additional finance costs which 

could be claimed, a group would be able to opt out of such rule. We propose this opt-out should be done on 

an accounting period by accounting period basis.  
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Question 32: Application to groups                                                                                                                           

As Ireland does not have tax consolidation for groups, what are the practical issues that might arise in 

applying the interest limitation rule on a group basis? For example, how should the allowable quantum of 

interest deductions, after the application of the interest restriction, be allocated to the group members? How 

should companies joining and leaving groups during an accounting period be dealt with? What happens if 

members of the local group do not have corresponding tax periods? What filing obligations should each 

member of the local group have? 

Applying the interest limitation rule on a group basis will make the position more complex, but the denial of 

a deduction of a genuine economic cost will have far more adverse consequences.  

The quantum of interest deductions, after the application of the interest restriction should be simply allocated 

to group members by a method similar to group relief. Similar to the application of group relief of losses per 

S.420A/B, it should be the taxpayer’s option to allocate the deductions where they choose to apply them.  

Third party financing is typically structured so that the borrower is the holding company of the relevant group 

so as to grant the appropriate security to the lender.  However, the borrowing capacity is determined on the 

basis of its ownership of the operating subsidiary companies. As a result, the borrowing entity, which will 

typically service the debt through the receipt of dividends, will often have little or no Tax EBITDA in its own 

right but would generally surrender the interest deductions by way of group relief. This is particularly evident 

in private equity backed financings, including of start-ups and growth-stage entrepreneurs. Lenders generally 

request that their funding is advanced directly into a “clean” holding entity for security purposes.  Applying 

a restriction on a standalone basis to such companies would result in a full disallowance of the interest 

expense which would impede commercial operations without meeting the purpose of the Action 4 report 

which is to deter abuse.  

Addressing general tax policy matters, companies should be able to relieve commercial expenses incurred 

against their tax liabilities, and the relief should be given as soon as practicable after the commercial 

expenses were incurred. Allowing groups to continue to group relieve interest costs would meet reasonable 

policy objectives. If one considers companies which make accounting profits (and hence have borrowings 

from third party lenders) but appropriately benefit from provisions set out in Irish legislation (e.g. R&D tax 

relief, pension contributions etc.), such companies should be allowed to reallocate the excess interest 

expense to other members of their group.  

All groups will have companies with differing characteristics such that the interest allocation requirements 

will vary from group to group. It would be fundamentally distortive to allocate the ability to deduct interest 

mechanically between such businesses rather than permitting relief for the reduced amount of relief as 

determined by the limitations.  

The concept of allocation of losses for companies joining/leaving groups already exists in our domestic 

legislation per S.423 TCA, 1997. By virtue of this provision, group relief will only be granted if the 

surrendering company and the claimant company are members of the same group throughout the whole of 

the surrendering company’s accounting period and the claimant company’s corresponding accounting period.  

Where a company joins or leaves a group, all of the companies in the group are deemed to close an 

accounting period at that date. The corresponding accounting period rules in S.422 TCA 1997 are then applied 

using the notional accounting periods.  

We recommend utilising the existing group relief framework and mechanics to govern the allocation of 

interest relief in these circumstances. 

Similar to the above, the filing obligations should follow the treatment of group relief such that the surrender 

and claiming of interest will be included in both CT1 returns. Given the potential complexities involved, we 

would advocate a single joint return to be submitted on behalf of all relevant group members to facilitate the 

compliance process for Revenue and taxpayers alike.  
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Question 33: Application to groups                                                                                                               

Ireland has a number of different definitions of ‘group’ within our national tax law. Taking account of 

paragraph 4.4.1 above, how should a ‘group’ be defined for the purposes of implementing Article 4? Should 

a local group include those members of a consolidated group that are within the charge to Irish corporation 

tax or should other criteria apply for determining the existence of a group? 

The use of a consolidated accounting approach has been used in Ireland for Country by Country Reporting 

which has also derived from the OECD BEPS project.  We infer that consolidated accounting groups are 

preferred for BEPS purposes as it is recognised that MNE groups place a strong emphasis on reported profits. 

It is not necessarily important that a single definition of a group is used for all aspects of the interest rules. 

What is important is that appropriate group definitions be used at the appropriate level.  When considering 

the application of the rules in determining the interest capacity and interest costs of Irish resident group 

members, an approach could be adopted to take account of the members of the Irish tax group or to 

hypothesise an Irish accounting group comprising Irish resident members of the ultimate parent group. While 

the latter approach may have attractions to certain individual taxpayers, if it was mandatorily applied, it 

would likely cause significant compliance difficulties for members of complex multinational groups which may 

have disparate operationally-unrelated members based in Ireland whose only connection is to be owned by 

a joint ultimate parent company.  It should be noted that in many cases, that ultimate parent would not 

account under IFRS nor FRS102.  If such an Irish accounting based approach was to be used, it should be 

optional to an approach based on Irish tax grouping rules. 

The application of the group rule on an accounting basis need not be unwieldly or complex. The criteria 

should be based on two requirements, 1) They are in a consolidated group per the accounting standard 

adopted by the accounting group and 2) The companies are within the charge to Irish corporation tax.  

In consideration of what constitutes a group, we urge that this is on an election/opt-in basis to apply the 

group rule such that the taxpayer can determine the optimal approach in consideration of its pertinent 

circumstances.   

Question 34: De Minimis threshold                                                                                                                     

Are there any reasons why Ireland should not make provision for a de minimis threshold? 

Article 4(3) of ATAD 1 states that “the taxpayer may be given the right to deduct exceeding borrowing costs 

up to EUR 3 000 000…”. We would advise that this de minimis threshold is included in our domestic legislation 

and would see its inclusion as imperative.  

Based on a Deloitte survey of other EU Member States, it is clear that the dominant portion of them will be 

inserting this de minimis threshold into their domestic legislation.  This should indicate that there is no barrier 

to Ireland doing likewise provided it suits our national policies.   

The existence of a restriction on tax relief for funding costs will in its nature, make any tax jurisdiction that 

contains similar provisions a less attractive jurisdiction for inward investment. Notwithstanding the tax 

impact of the restriction itself, the increased compliance costs and complexity associated with managing a 

group’s tax affairs arising from the restrictions existence, will inevitably impact on the ease of doing business 

in Ireland. For Ireland not to do likewise would be potentially detrimental to Ireland’s FDI offering and will 

not be in line with Ireland’s international tax strategy. It is therefore important that a de minimis threshold 

is included in our legislation.   

To provide a form of additional certainty of application to a company’s tax affairs with respect to lending, 

consideration should be given to whether a grace/lead in period will be afforded to companies such that in 

instances where a company breaches the de minimis threshold for a second consecutive taxable period, only 

then the interest limitation rules may apply. This will prevent a ‘cliff-edge’ effect. Fluctuations in interest rate 

on floating borrowings and other factors are often out of a company’s control, resulting in an increased 
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interest expense arising out of no tax motive whatsoever. It would therefore provide certainty and stability 

to a company’s tax affairs if a lead-in period can be provided.      

Question 35: Standalone entities                                                                                                                 

What are the relevant factors that should be taken into account in defining a “standalone entity”?  

Paragraph 3 of Article 4 of ATAD 1 states that “By derogation from paragraph 1, the taxpayer may be given 

the right…(b) to fully deduct exceeding borrowing costs if the taxpayer is a standalone entity”.  The ATAD 

states that the meaning of standalone entity is “a taxpayer that is not part of a consolidated group for 

financial accounting purposes and has no associated enterprise or permanent establishment”.  

Paragraph 8 of the ATAD preamble notes the optional exclusion of standalone entities from the scope of the 

interest limitation rule given the limited risks of tax avoidance.   In an analogous situation, in the EU 

Commission’s decision8 on the excess profit exemption State aid scheme implemented by Belgium, the 

Commission at paragraph 79 acknowledges, in the context of the Belgian tax scheme that “standalone 

entities cannot be confronted with double economic taxation, they are in a different factual and legal situation 

from multinational companies…”. A similar viewpoint can be shed in consideration of providing for a carve-

out of standalone entities as Article 4 and the preamble prescribes. To reconfigure the previous line and 

sentiments of the Commission, interest limitation rules are being implemented to prevent BEPS risks on the 

presumption that excessive interest payments are a key player in tax avoidance. The fact that standalone 

entities do not prevent a risk in using interest as a tax avoidance measure leads to the conclusion that the 

definition of “standalone entity” needs to fully capture all companies that do not present a BEPS risk that are 

standalone entities rather than a fractured definition that incorporates some but not all standalone entities 

notwithstanding that none of which present BEPS risks.  

As outlined in the BEPS Action 4 report at page 35, countries need to consider when designing domestic rules 

to limit their “…possible negative impact on situations not involving base erosion or profit shifting”. The 

report acknowledges that in respect of a standalone entity which is “any entity which is not part of a 

group…the risk of base erosion and profit shifting involving interest is likely to be relatively low”. In 

consideration of this fact, a standalone entity must be one at its broadest possible terms and would suggest 

that a cherry-picking approach to what can be deemed “standalone” is not legislated for.  

Ireland has a world renowned securitisation regime which will be exposed negatively to interest limitation 

rules. A strategic priority outlined in the Government’s IFS 2020 action plan report9 is to “Develop job-

creation opportunities from emerging IFS sub-sectors & new markets” and “drive continuous improvement 

in the operating environment & competitiveness of Ireland’s IFS sector”. Securitisation in general terms is 

essentially the unbundling of risk and re-packaging of cashflows to fit investors’ preferences in respect of 

yield, maturity, liquidity and risk. It provides the originator of the assets with an effective financing method 

which allows it to raise lower cost funding. Where an interest deduction is restricted in these circumstances, 

the whole regime is likely to become “broken”. Care needs to be taken in how the securitisation sector is 

considered in the context of the rules and should be able to take the full deduction if it does not form part 

of a consolidated group i.e. a standalone entity. This would provide certainty to the Financial Services 

industry in Ireland and would align to the objectives and priorities of the Government’s IFS strategy.   

 

 

 

 

                                                
8 https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016D1699&qid=1543934064707&from=EN 
 
9 https://www.finance.gov.ie/wp-content/uploads/2018/01/180130-IFS2020-Action-Plan-2018.pdf 
 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016D1699&qid=1543934064707&from=EN
https://www.finance.gov.ie/wp-content/uploads/2018/01/180130-IFS2020-Action-Plan-2018.pdf
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Question 36: Pre-existing loans                                                                                                                

What factors should be taken into account in determining whether or not to apply the interest restriction to 

loans entered into prior to 17 June 2016? 

Paragraph 4 of Article 4 of ATAD 1 states that “Member States may exclude from the scope of paragraph 1 

exceeding borrowing costs incurred on…(a) loans which were concluded before 17 June 2016, but the 

exclusion shall not extend to any subsequent modification of such loans…”. The preamble notes at paragraph 

8 that “Member States could provide for a grandfathering clause that would cover existing loans to the extent 

that their terms are not subsequently modified i.e. in case of a subsequent modification, the grandfathering 

would not apply to any increase in the amount or duration of the loan but would be limited to the original 

terms of the loan”.  This grandfathering clause is provided “to facilitate the transition to the new interest 

limitation rule”. It is imperative to incorporate this grandfathering clause into our legislation on interest 

limitations so as to ensure that loan financing taken out prior to the issue of the EU Directive is not impacted 

by these rules.   Applying interest limitation rules retrospectively to a pre-existing loan is unnecessary in the 

context of an existing regime which is equally effective as the proposed interest limitation rules. 

The non-inclusion of a grandfathering rule would negatively impact many creditor/debtor relationships which 

can be easily avoided through a well-defined grandfathering clause.  

Furthermore, we suggest that clear guidance is provided with respect to the meaning of “modification”. For 

example, within international financial markets, there is to be a move to a new benchmark for floating rate 

loans.  As a result of the LIBOR and related scandals, new international benchmarks are being established 

from the end of 2021.  The practicalities of the end of LIBOR and similar benchmarks will result in existing 

loans (pre-17 June 2016) tied to the antecedent benchmark will be treated as having a new benchmark 

applied. This variation is not tax driven nor BEPS driven. We urge the Department of Finance to consider the 

practicalities of this grandfathering rule and appropriate legislation should provide for such circumstances so 

that a modification is not triggered.  

A modification should involve a material alteration to the terms of the loan in terms of parties, payment, 

collateral, term and currency. For example, in a situation where the security of a loan is changed from one 

asset to a similar asset and of similar value should not be regarded as a modification of the loan.    

If the Department of Finance consider a rate change to be a modification, we request clear guidance on the 

operation of such imposition of an interest limitation rule. For example, if the pre 17 June 2016 loan attaches 

a rate of interest of 4% and the terms change such that the interest rate is changed to 5% in 2019, if the 

Department of Finance would consider this to be a “modification” such that the interest limitation rules apply, 

confirmation should be provided that such limitation of interest is only applied to the excess i.e. 1%.  

Notwithstanding the above, due regard and respect should be applied to the arm’s rate principle, a concept 

applied in every BEPS Action except this one. Where a loan interest rate changes and the interest applied is 

at an arm’s length rate, a modification of the loan should not apply given that the intention of the taxpayer 

is not one to generate base erosion advantage.  
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Question 37: Long term infrastructure                                                                                                       

What factors should be taken into account in determining whether or not to apply the interest restriction to 

long term infrastructure loans? If the exemption was to apply, how should long term infrastructure projects 

be defined, in Irish legislation, for the purposes of this exemption? 

Article 4(4) of ATAD 1 states that “Member States may exclude…exceeding borrowing costs incurred 

on…loans used to fund a long-term public infrastructure project where the project operator, borrowing costs, 

assets and income are all in the Union”. The ATAD outlines a long-term public infrastructure project to be “a 

project to provide, upgrade, operate and/or maintain a large-scale asset that is considered in the general 

public interest by a Member State”.   

Long-term public infrastructure projects need certainty of treatment, especially as any unforeseen costs can 

be borne by the State.  We believe that the interest restrictions should not apply to long-term infrastructure 

loans for several reasons. The imposition of a restriction on long-term infrastructure loans will inevitably 

discourage planned and future projects by making them more expensive. Worryingly, current projects will 

too be put at risk and the continued viability of such projects may not be sustainable which could require the 

cost of continuity to be borne by public finances. Long term infrastructure projects are by their nature capital 

intensive which requires a significant level of debt and certainty of cashflows in order for finance to be raised 

at the lowest cost. Many projects involve both private and public sector investment often with Government 

backing. To impose restrictions on these projects would decelerate investment in infrastructure in Ireland.  

The Government published ‘Project Ireland 2040’ in February 2018, which detailed a national planning 

framework for Ireland over the next 20+ years. The project identified the imbalance between Dublin and 

regional development as well as the required infrastructure to address economic and social challenges the 

country is currently facing. In consideration of planned Dublin transport projects as an example, how would 

an interest limitation rule impact on the planned construction and development of Dublin Metro, the 

construction of a second runway at Dublin airport or the proposed €2bn DART expansion programme? Are 

these projects now in jeopardy or will they just become more expensive to carry out? As echoed throughout 

this consultation response, the vast majority of transactions and commercial structures are not tax avoidance 

driven. To limit the deductibility of a financing cost, a real economic cost, on the construction of an asset 

that serves in the public interest would not make sense, especially where there is vast challenges facing 

Ireland with our clear infrastructure deficit for the foreseeable future.  

This exclusion from interest limitation needs to avoid a situation where there is a narrow interpretation such 

that only Public Private Partnerships and Private Finance Initiative arrangements could qualify for the 

exclusion. On legislating for this exclusion, the Government needs to adopt a wide definition such that 

projects passing a public benefit test should qualify. For example, this would mean that projects that have 

significant public sector involvement such as social housing, energy generation, waste treatment and 

development of information technology and communication systems among many other areas, should all 

benefit from this exclusion. It is important to consider from a practical application that taxpayers should be 

able to request and obtain advance clearance from the relevant authority that their project is for a public 

benefit, and thus passing a key test to claim this exclusion.  

Given the importance of infrastructure to Ireland, it is essential that tax barriers are not increased.  
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Question 38: Consolidated group ratio rule                                                                                                   

What are the relevant considerations in determining whether Ireland should make provision for a 

consolidated group ratio rule? What are the key factors to consider in determining which consolidated group 

ratio rule should be implemented in Ireland? 

The ATAD at paragraph 5 of Article 4 provides optional implementation of one of two group ratio rules, 

specifically, the taxpayer may be given the right to either:  

(a) fully deduct net interest where its equity/total assets ratio is not more than 2% lower than the equivalent 

ratio for the consolidated group (being the consolidated group for financial accounting purposes); or  

 

(b) Deduct net interest up to the consolidated group’s external borrowing/EBITDA ratio.  

 

These ratios are based on the consolidated group as a whole and are a necessary building block in ensuring 

that tax relief for interest not be denied where the interest genuinely reflects the financial conditions of the 

consolidated group.  ‘Group escape clauses’ (as these are often termed) are common in other tax systems 

in the EU. The German and French interest limitation rules both have a similar clause. 

Ireland should make a provision for group escape clause incorporating both of the factors encompassed in 

Article 4(5) of the Directive, “the taxpayer may be given the right to either…”.  Item (a) is a test of the 

relative quanta of debt on the balance sheet and the consolidated group as a whole whereas item (b) is a 

test based on the EBIDTA and borrowing costs of the group as a whole.  It might be said that item (a) is a 

Balance Sheet test and item (b) is an Income Statement test.  Further, different companies operating in 

different industries will have different balance sheet and income statement profiles such that this not a case 

of one size fits all and therefore both tests are necessary.   

It is important that both are included to ensure that regard is had to the total leverage in capital and income 

terms as otherwise the effects of high interest rate currencies can be distortive. 

In considering the possibility of whether the ATAD allows for “dual inclusion” of both (a) and (b) above, one 

must consider other areas of the ATAD where optionality is afforded to the Member State. On implementing 

Controlled Foreign Company (CFC) rules as required by Article 7 of the ATAD, the European Commission 

regarded its non-applicability of the CFC rules as an “either/or” test, the wording of the directive being “…the 

Member State of the taxpayer shall include in the tax base (a)… or (b)…”. In respect of this consolidated 

group rule, laid out in paragraph 5 Article 4 of ATAD 1, “…the taxpayer may be given the right to either (a)… 

or (b)…”. Juxtaposing both provisions, the consolidated group rule is distinctively more flexible than how the 

CFC provision was included in the ATAD. We advocate that both are included such that the optionality is 

afforded to the taxpayer. A taxpayer should be allowed to opt for one option in a particular tax year and may 

choose the other if their circumstances change.   

There will be practical difficulties in imposing a consolidated group ratio rule in instances where accounting 

standards change given the intended reliance on accounting definitions to determine a consolidated group. 

It must also be considered that it could prove difficult to obtain the necessary information to prepare the 

required calculations for any group rule and flexibility has to be provided to address this. In circumstances 

of private equity, portfolio companies would not typically have access to information regarding other portfolio 

investments of the private equity house. Similarly, consolidated financial statements are not required to be 

prepared for certain large privately held groups, including in relation to private equity. Significant additional 

work might be required to apply the above rule. An optional ‘group escape clause’ would allow the taxpayer 

to make a decision on whether the practicalities of getting to a position to benefit of the escape clause 

justified the increased compliance burden.  
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It must be acknowledged that a group escape clause may not be regularly used even when available. This 

may be due to any one or all of the following: 

 Difficulty in determining the entities that belong to the group. There are exemptions available to 

companies not to form part of consolidated accounts so not every entity that could consolidate is 

included in the consolidation.  

 Determination of a point in time for equity/debt/asset ratio. It is not uncommon to have entities 

in a group with non-coterminous year ends so there may be a requirement to prepare interim 

financial statements purely for tax purposes.  

 There may be differences in figures used across multiple jurisdictions in determining the ratios. 

There could be differences between IFRS and tax figures such that a misallocation of interest or 

an unjustifiable disallowance of interest arises.  

Question 39: Financial undertakings                                                                                                                   

What factors should be taken into account in determining whether or not to apply the interest restriction to 

financial undertakings? If the exemption is to apply, should it apply only to regulated financial undertakings 

or should it apply also to non-regulated undertakings which carry on the same activities? 

Without question, the application of the interest limitation rules to financial undertakings would be an onerous 

exercise and unlikely to lead to a meaningful limitation.  The extent to which financial undertakings may be 

excluded from the regime will be significant in Ireland as we are the location of choice for a large number of 

non-bank financial institutions (NBFIs).  These include:  

 operating lessors - Ireland is a leading location for aviation finance,  

 vendor finance/instalment credit – many multinational groups have opened centres of excellence in 

Ireland to provide finance to customers in relation to industrial and consumer goods 

 securitisation – Ireland has established a regime to facilitate the refinancing of a range of assets, 

financial and non-financial alike 

It will be important to establish the basis on which these and other NBFIs will be treated for the purposes of 

Irish tax.  Please note that this category will include major finance subsidiaries of banks (both indigenous 

and multinational) but which are not individually regulated as banks. 

Paragraph 7 of Article 4 states that “Member States may exclude financial undertakings from the scope of 

paragraphs 1 to 6, including where such financial undertakings are part of a consolidated group for financial 

accounting purposes”. Paragraph 5 of Article 2 defines a financial undertaking to be the following (all as 

specifically defined in the paragraph):  

a) a credit institution or an investment firm or an alternative investment fund manager (AIFM) an undertaking 

for collective investment in transferable securities (UCITS) management company, 

b) an insurance undertaking, 

c) a reinsurance undertaking, 

d) an institution for occupational retirement provision, 

e) pension institutions operating pension schemes which are considered to be social security schemes, 

(f) an alternative investment fund (AIF) as defined,  

(g) UCITS and 

(h) a central counterparty  
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Each of (a) to (h) above are within categories of regulated financial undertakings and there appears to be 

no reference within the ATAD to the treatment of unregulated financial undertakings such as the NBFIs cited 

above.  It is important in its consideration of financial undertakings (both regulated and unregulated) that 

the Government aligns its interest limitation rules to Ireland’s international financial services strategy and 

ensure Ireland remains a global hub for financial services operations. It is imperative to continue to attract 

leasing, securitisation and asset backed securities that the interest limitation rules don’t cause inefficiencies 

to existing structures, such that they are no longer viable.   

In the context of a lender generating interest income, the net interest will generally be positive if the business 

is profitable and assuming a level of equity finance.  By contrast, for operating lessors, the income streams 

will contain financing components but will rarely, if ever, be regarded as “interest” for the purposes of Irish 

tax.  Applying interest limitation rules to such companies may result in adverse tax changes despite the 

absence of excessive gearing or base erosion.  As a consequence, such entities will be at a disadvantage in 

providing finance even in circumstances where much or all of the debt is externally financed, i.e. where there 

is no base erosion.  This may also impede Irish institutions which are under pressure from the European 

Central Bank to reduce their exposure to non-performing loans.  Generally, these loans must be acquired by 

Irish resident finance vehicles.  Any significant tax uncertainty concerning the tax treatment of these vehicles 

will be an impediment for Irish institutions in meeting their ECB targets. 

Application of the various group escape clauses may provide a measure of relief for such companies.  

However, there are cases where this will not be of assistance. 

Therefore, we can envisage a negative impact if interest limiting rules do not provide an exclusion for financial 

undertakings that do not prevent a BEPS risk.  

In the context of securitisations, issues will also arise for companies engaged in securitising non-loan assets 

such as commodities, invoice receivables, equities and hire purchase contracts. The reader is directed to our 

comments regarding standalone entities earlier. In general, such assets are acquired for the purposes of 

providing a stream of receivables irrespective of their underlying nature (akin to a discounting transaction).  

We recommend that consideration be given to recognising the inherent finance-related characteristics of 

these cash flow streams when applying the interest limitations.  This would involve treating the underlying 

cashflows as giving rise to quasi-interest income for the purposes of these limitations. 

A securitisation vehicle requires tax neutrality. An interest limiting rule will disrupt the effective commerical 

operation of the securitisation vehicles which could trigger Tax Event clauses in related public markets bond 

issues.  

The interest limitation rules have come about under BEPS Action 4 to prevent entities using interest as a key 

player in tax planning to mitigate tax exposure. These features are not present in securitisation vehicles.  

The preamble at paragraph 9 states that “although it is generally accepted that financial undertakings…should 

also be subject to limitations to the deductibility of interest, it is equally acknowledged that these two sectors 

present special features which call for a more customised approach…”. The ATAD permits the exclusion of 

these financial undertakings as “…it is not yet possible to provide specific rules in the financial and insurance 

sectors…”.  

On a practical securitisation point, significant restrictions were introduced in 2016 to restrict interest when 

there is an interaction with Irish real estate to eliminate a perceived avoidance opportunity. If there is a 

failure to exclude an entity with securitisation status from the general interest limitation rules, does the 

Department of Finance envisage a double restriction on this type of interest? Surely not, but it must be noted 

that the securitisation rules have targeted rules already to limit interest on areas that require limitation. If 

the Department of Finance chooses to exclude securitisation vehicles from the general interest limitation 

rules, Ireland will still have robust legislation in the Tax Acts that protects the Irish tax base in this area and 

limits interest deductibility where necessary.        
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Question 40: Carry forward                                                                                                                          

What are the key considerations in deciding which of the three policy options should be implemented in 

Ireland? 

Article 4, paragraph 6 of ATAD 110 states that “The Member State of the taxpayer may provide for rules 

either:  

(a) to carry forward, without time limitation, exceeding borrowing costs which cannot be deducted in the 

current tax period under paragraphs 1 to 5; 

(b) to carry forward, without time limitation, and back, for a maximum of three years, exceeding 

borrowing costs which cannot be deducted in the current tax period under paragraphs 1 to 5; or 

(c) to carry forward, without time limitation, exceeding borrowing costs and, for a maximum of five years, 

unused interest capacity, which cannot be deducted in the current tax period under paragraphs 1 to 5. 

In consideration of the three options, the option chosen must not impact on Ireland’s competitive offering to 

foreign direct investment. The very existence of interest limitation rules puts Ireland at a disadvantage vis-

à-vis our European colleagues from the starting line due to the non-existence of deductions on investments 

in Irish law (i.e. several EU Member States provide for deductions on equity investments).  

The OECD Action 4 report provides for the carry forward of disallowed interest deductions as the method and 

mechanism to prevent double taxation. The existence of carry forward rules will be welcomed but the 

insertion of carry forward rules should not be looked on as hugely beneficial and a reason to go beyond the 

ATAD in other areas as the carry forward rules generate several difficulties for companies that do not prevent 

double taxation as suggested in the report. In particular, the absence of a group tax consolidation in Ireland 

poses very real challenges to the ability of companies to utilise carried forward interest deductions.  In similar 

circumstances, in implementing similar restrictions, the UK has chosen to effectively refresh carried forward 

amounts each year to allow them to be available for grouping with other Irish group members.  This is akin 

to the treatment which would be available in countries with a consolidation regime and we recommend that 

it be considered.  

In the context of deferred tax, accounting and valuation issues exist in how appropriately and correct it is to 

recognise a deferred tax asset for the carried forward of interest deductions. If we take this impact beyond 

the entity level and consider a consolidated group, the financial performance of the company is impacted. 

This impact will affect reporting which will in turn influence investor decisions. The Department of Finance 

will be aware that investors and equity analysts focus on the stability of a company’s effective tax rate. If 

there is doubt that a deferred tax asset can be recognised and if for example, the company is a listed 

company, the tax expense included in the listed company’s quarterly statements might be inaccurate and 

may cause fluctuations to the company’s effective tax rate. This volatility in companies operating in Ireland 

needs to be prevented. Although the Department of Finance might not have influence over the accounting 

impacts, we want to convey the many practical impacts of an interest limitation rule.      

Considering the three carry forward options, these options need to be considered in the context of potential 

cases where the carry forward is lost due to the carry forward measure not being correctly legislated for. If, 

for example, the actual business carried out by the company is closed down or sold, would the interest 

expense not permitted to be deducted in previous years be lost? In respect of a company being reorganised, 

you may have a situation where unused interest carried forward is lost, even though the restructuring occurs 

for purely economic reasons. These everyday commercial events cannot suffer at the hands of a narrowly 

legislated carry forward measure. Ireland needs to prevent a double restriction on its interest expense, i.e. 

firstly in the current year and secondly the prevention of its use on termination of a company’s trade or 

restructuring. The Department of Finance should therefore consider deeming the carried forward of an 

                                                
10 https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016L1164&from=EN 
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interest expense similarly to a loss on a trade, such that it can be treated similarly in S.397 for terminal loss 

relief purposes.  

The carry forward policy needs to be legislated for in the widest possible terms. We advocate option C in that 

regard but reiterate the importance of how an unused carry forward will be applied in instances such as 

termination or restructuring. A favourable carry forward of disallowed interest expense and capacity is the 

simplest approach to addressing volatility and we do not think there should be a restriction on the number 

of years which this may be carried forward. It is important that no time limit is placed on the use of any 

carry forwards to accommodate long lead time projects, although it should be noted that this would have 

implications for tax accounting and the recognition of deferred tax assets.  

The Department of Finance should align the carry forward of interest as much as possible to domestic loss 

rules but allow for the carry forward to be “refreshed” by treating the carry forward as an interest expense 

in the succeeding period. A similar provision similar to S.400/401 could be considered to allow the unused 

interest to be transferred in the instances of change of ownership subject to anti-avoidance provisions.    

2.2 Definitions  

Question 41: Borrowing costs and exceeding borrowing costs                                                              

What are the factors that should be taken into account in defining borrowing costs in Irish legislation? What 

practical difficulties may arise in applying such a wide definition and what can be done to ameliorate them? 

What types of income / expenses should fall to be treated as economically equivalent to interest for the 

purposes of the application of the interest limitation rule? Issues raised in the anti-hybrid portion of this 

document should also be considered in this context. 

The definition of ‘borrowing costs’ included in Article 2 of the ATAD, means “interest expenses on all forms 

of debt, other costs economically equivalent to interest and expenses incurred in connection with the raising 

of finance as defined in national law, including, without being limited to, payments under profit participating 

loans, imputed interest on instruments such as convertible bonds and zero coupon bonds, amounts under 

alternative financing arrangements, such as Islamic finance, the finance cost element of finance lease 

payments, capitalised interest included in the balance sheet value of a related asset, or the amortisation of 

capitalised interest, amounts measured by reference to a funding return under transfer pricing rules where 

applicable, notional interest amounts under derivative instruments or hedging arrangements related to an 

entity's borrowings, certain foreign exchange gains and losses on borrowings and instruments connected 

with the raising of finance, guarantee fees for financing arrangements, arrangement fees and similar costs 

related to the borrowing of funds;” 

“Exceeding Borrowing Costs” are defined in Article 2 of the ATAD as “the amount by which the deductible 

borrowing costs of a taxpayer exceed taxable interest revenues and other economically equivalent taxable 

revenues that the taxpayer receives according to national law”.  

The basis for the calculation of borrowing costs, taxable interest revenues and their economic equivalence 

need to be carefully drafted to ensure conformity with the scope of ATAD.  We have set out our views on 

changes to existing domestic provisions regarding interest in answer to question 44.  Interest can be defined 

as “…payment by time for the use of money”11. While interest itself is well understood, with notable 

exceptions, such as part 8A TCA 1997, Irish tax law does not deal well with economic equivalence.  Within a 

modern commercial and accounting context, the issue of economic equivalence is important due to the 

increasing prevalence of substance over form in accounting principles. By contrast, Ireland’s tax law, in 

general, has more regard for form and little accommodation for substance. 

ATAD, and the definition of borrowing costs were drafted before IFRS 16 took effect. For accounting periods 

commencing on or after 1 January 2019, lessees will no longer be segregated into different lease 

classifications (i.e. finance or operating) and so the accounting treatment will treat the lessees the same. 

                                                
11 10.2.1 Taxing Financial Transactions, Irish Tax Institute 
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To give a simple example, a company occupying a property under a 5 year lease would reflect the annual 

rental as an expense.  From 2019 onward, that rental payment will be bifurcated between a payment for the 

use of the property and a financing element.  In the ordinary course of events, the aggregate cost would still 

rank as a Schedule D Case I deduction but in future an element will be regarded as economically equivalent 

to interest and (most likely) included in interest limitation calculations.  This change is because IFRS16 will 

require lessees to capitalise the present value of future lease payments as an asset on the balance sheet 

with a corresponding obligation to make the rental payments.  This is a good example of substance over 

form accounting.  While this poses a likely limitation question for a manufacturing company occupying a 

property, it poses a more significant issue for a lessor.  

Many operating lessors take “ownership” of the asset via finance leases (rather than outright purchase) and 

grant operating leases to their customers.  Under the finance lease, the operating lessor will record significant 

finance costs which we would anticipate would be treated as economically equivalent to interest for the 

purposes of ATAD.  By contrast, its income will be regarded as lease rentals ignoring the fact that there is 

clearing a financing element in the rental receipts.  In order to avoid disruption in the leasing industry, action 

must be taken to determine the portion of operating lease rental receipts which can be regarded as 

economically equivalent to interest.   

Therefore the definition of borrowing costs should be specific in its nature and detailed revenue guidance 

notes should be given explaining what is and what is not in scope.  

Economically Equivalent  

Chapter 2 of BEPS Action 4 Report or the ATAD does not provide any indication of what may be considered 

‘economically equivalent’, so the definition of same will need to be considered by each Member State. The 

lack of guidance provided suggests the difficulties that arise from applying a best practice rule to this area. 

We acknowledge that a best practice rule would prove difficult due to practical issues in defining and 

extracting payments considered economically equivalent to interest when their treatment is likely to vary 

under different accounting standards.  

Clear guidance must be provided by the Government and Revenue such that certainty is provided to the 

taxpayer. For example, it should be clear that the interest element related to accounts payable (under normal 

credit terms) and balance sheet provisions including pension accruals should not be regarded as payments 

economically equivalent to interest. However the taxpayer can’t assume this until detailed guidance provides 

clarity. Similarly, it should be clear on the treatment of foreign exchange gains or losses and payments in 

relation to derivatives which may have embedded finance charges.  

It is imperative that ‘taxable interest revenue’ is defined in the same way as ‘borrowing costs’. It is important 

to legislate in a clear manner and apply the same definition for borrowing costs as one does for taxable 

interest revenue.   

Question 42: EBITDA                                                                                                                                                              

What are the key considerations in defining EBITDA in Irish tax legislation, particularly in relation to the 

application of the interest restriction on a group basis? For example, where a company within the local group 

has a negative EBITDA how should this be treated when calculating the EBITDA of the local group? 

The ATAD states in Article 4, paragraph 1 that “exceeding borrowing costs and the EBITDA may be calculated 

at the level of the group and comprise the results of all its members” and in paragraph 2 states “the EBITDA 

shall be calculated by adding back to the income subject to corporate tax in the Member State of the taxpayer 

the tax-adjusted amounts for exceeding borrowing costs as well as the tax-adjusted amounts for depreciation 

and amortisation”.  

Clarity in legislation and guidance will be imperative in the definition of EBITDA; in particular the Department 

of Finance needs to factor in (i) how balancing allowances and charges will impact on the tax adjusted 

EBITDA, and (ii) the impact of any income which is assessed on a receipts rather than accruals basis, such 

as foreign dividend income. While it is well understood that tax depreciation needs to be adjusted in 
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determining EBITDA, the disruptive effects of balancing charges and balancing adjustments needs to be 

considered which is likely to be of particular relevance to operating lessors.  

Negative EBITDA 

In consideration of how a negative EBITDA should be treated, any suggestion that a negative EBITDA could 

be excluded in computing a  Group’s EBITDA would likely be welcomed by taxpayers as it would simplify 

compliance procedures. 

Many groups will have a company or a number of companies that will have a negative EBITDA and these 

circumstances should not be used to further restrict the interest deduction. A measured approach to defining 

EBITDA in conjunction with the Group position would be to disregard an entity from the EBITDA calculation 

where their EBITDA is ultimately negative.   

Question 43: exempt income                                                                                                                     

Irish companies are exempt from tax on dividends received from Irish companies. As the scheme of double 

tax relief for certain foreign dividends is designed to effectively mirror that exemption through the availability 

of credits and additional credits, if Irish dividends are treated as ‘exempt income’ should foreign dividends 

that are fully sheltered from Irish corporation tax by double tax relief also be treated as ‘exempt’ and 

therefore excluded from EBITDA? 

Paragraph 2 of Article 4 states that “Tax exempt income shall be excluded from the EBITDA of a taxpayer”. 

We see no rationale to depart from an assumption that exempt income should be narrowly construed.  As a 

matter of fact, foreign dividend income is subject to Irish tax with a credit for the foreign tax, if available.  It 

would be inappropriate to exclude such income in computing EBITDA in the absence of a formal exemption. 

The anti-hybrids provisions will target any abuses from asymmetric treatment where dividends and interest 

are treated differently in different countries. Denying an interest deduction on this basis would be an undue 

restriction on relief for interest costs and would limit the ability of indigenous groups to efficiently finance 

themselves. We therefore advocate that foreign dividends that are fully sheltered from Irish corporation tax 

by double tax relief be included in EBITDA and not adjusted out.  
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2.3 Interaction with domestic provisions  

Question 44: Scheme of relief or interest                                                                                                         

How should the provisions of Article 4 of ATAD interact with existing provisions in Irish tax legislation dealing 

with qualification for interest relief and with the anti-avoidance provisions relating to interest? 

To an extent, this question would best be posed prior to the drafting of either of the anti-hybrids or interest 

limitation rules. 

Interest, by its nature, is generally a revenue expense and when incurred wholly and exclusively for the 

purposes of a trade is generally relieved in full for Irish Corporation Tax. Outside a trading context, relief is 

given only to the extent that an express statutory provision permits relief which remains subject to further 

limitations. These limitations extend not only to the purpose to which the borrowings are applied but also to 

the form in which they are raised and applied. The relative advantages of risk management tools such as 

financial derivatives (i.e. those relating to interest rate and foreign exchange hedging) are, outside treasury 

operations, reliant on statements of revenue practice rather than statute to determine whether and to what 

extent relief is available. 

In this context, we advocate that serious consideration be given to the broad reform of the Irish Corporation 

Tax Code provisions dealing with the tax treatment of all aspects of corporate finance. Such legislation need 

not be lengthy or unwieldy.  

Adopting a principles based approach to legislation whereby tax relief is permitted for finance costs measured 

on an accounts basis where the monies have been applied for any purposes within the business and other 

commercial purposes of the taxpayer concerned would not extend tax relief in an inappropriate or undue 

manner. This approach can then be effected subject only to the measurement limitations prescribed in ATAD 

which provide a bulwark against excessive interest burdens. 

The purpose and intended effect of reform in this area would not be to increase the quantum or availability 

of relief but to bring simplicity and certainty for Revenue, taxpayers and advisers alike. 

Such clarity should reduce the necessity for private Revenue opinions. 

 

Current Provisions  

The UK’s corporate interest restriction legislation consists of 155 pages which implements the provisions of 

Article 4 of ATAD. By contrast, Ireland’s specific provisions dealing with interest consist of a few pages which 

will likely make it more complex to enact the specific restrictions which ATAD mandates if a comprehensive 

reform on the taxation of corporate finance is not forthcoming. As Ireland will be legislating in an environment 

where the quantum of relief is to be limited by reference to fixed limitations based on business income, we 

believe it should be possible for more concise legislation to be brought forth. 

The UK is a key competitor for foreign direct investment, and so we need to make our tax system as simple 

and clear where possible. A reform of our interest rules is an opportunity to provide clarity to the taxpayer 

during the current unstable environment. The UK’s rules specify that funding costs (i.e. primarily fees and 

interest) are broadly deductible on an accounts basis, even if capital in nature, obviously subject to their own 

interest restriction rules. Ireland has an opportunity to assert clarity on our position rather to insert a two 

tier interest restriction layer i.e. does the taxpayer get a deduction under a domestic provision for interest? 

(i.e. through S.81, S.97, S.247 etc.) If so, another layer will be required to each provision to legislate for the 

limitation rules and the associated provisions contained within.  

If the Department of Finance is not prepared to overhaul the possible second tier of interest rules being our 

current domestic rules, the Department of Finance may wish to leave the rules the way they are currently 

but that would trigger a requirement to remove excessive targeted anti-avoidance provisions contained in 
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many of the interest provisions. This is a great opportunity to consider which targeted anti-avoidance 

provisions are necessary and removal of same would be recommended where no longer required.  

We request that interest as defined to be deductible in the first instance and consideration of limiting that 

interest will then apply.  
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This document is not an offer and is not intended to be contractually binding. 

Should this proposal be acceptable to you, and following the conclusion of our 
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for any purposes whatsoever on the contents of this document. 

 

Deloitte Ireland LLP is a limited liability partnership registered in Northern 

Ireland with registered number NC1499 and its registered office at 19 
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