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Facts 

 M/s. ABC India Private Limited (ABC India/applicant) deputed two of its 

employees (assignees) to ABC United States (ABC US) and ABC Germany for a 

period of two years and three months and two years respectively. 

 The assignees continued to be on the payroll of ABC India and received salary 

(except certain allowances paid overseas) in India while rendering services in 

the host countries (USA / Germany).  

 As per the Income Tax Act, 1961 (ITA), the assignees qualified as non-

residents (NR) for the Financial Year (FY) 2011-12 and resident and ordinarily 

residents (ROR) for the FY 2012-13 in India. 

 They qualified as residents of the host country by virtue of the provisions of the 

respective Double Taxation Avoidance Agreements (DTAA) for the deputation 

period. 

 ABC India continued to operate withholding taxes on the salary payments as a 

matter of abundant caution. The applicant was of the view that taxes withheld 

will be refunded to them by virtue of beneficial provisions of the respective tax 

treaties. Further, other employees who had taken recourse to the said treaty 

provisions had been granted refunds by the tax authorities. 

 ABC India posed two questions seeking a ruling from the Authority of Advance 

Ruling (AAR). 

 

 

Issues before the AAR 

 Whether ABC India is obliged to withhold taxes for salary payments made in 

India to the non-resident assignees rendering services abroad when such salary 

was not liable to be taxed in India? 

 Whether ABC India, while discharging its tax withholding obligation as per the 

ITA, can take credit for taxes paid in the host locations, for the assignees who 

qualified to be ROR? 

 

 

Observation and Ruling of the AAR 

1. Whether withholding of taxes is required for salary payments made in 

India to non-residents? 

Arguments by ABC India  

 The scope of total income of a non-resident1 includes income received in 

India, comprising the salary paid by ABC India. However, this is subject to 

the other provisions of the ITA and hence effect has to be given to the 

applicable provisions, recourse to tax treaty being one of them. Accordingly, 

assignees are entitled to adopt either the provisions of the ITA or DTAA, 

whichever is beneficial2; 

 



 As per ITA, salary is chargeable to tax on accrual basis and taxability on 

payment basis is triggered only when it is paid in advance; 

 Income in the nature of salaries is deemed to accrue or arise in India only 

when it is earned in India, i.e. when the services are rendered in India 

(explanation to Section 9(1)(ii));  

 An employer is obliged to withhold taxes only when the salary is chargeable 

to tax; 

 The relevant article under the DTAA3 provides that salaries, wages and other 

similar remuneration derived by resident of USA/ Germany shall be taxable in 

the host country as employment is exercised there. Further, model 

commentaries also provide that the place of employment is where employee 

is physically present rather than place of receipt of salary; 

 In the instant scenarios, since salary paid in India is not taxable in India both 

as per ITA and DTAA, it would not constitute income chargeable under the 

head salaries. Hence, ABC India does not have an obligation to withhold tax 

on such salary payment; 

 Further taxes are to be withheld at the average rate of income-tax i.e. rate 

arrived at by dividing the amount of income-tax by the total income. Thus, 

where total income (salaries) is nil, the average rate of tax would be nil and 

withholding provisions would not be triggered; 

 In the case of British Gas India (AAR/725/2006) it was held that salary is not 

taxable in India provided same is taxed in UK; 

 Reliance was also placed on the Supreme Court decision in the case of Eli Lilly 

and Co. (312 ITR 225) where it was held that withholding tax obligation is 

triggered if salary is taxable in India and on the Andhra Pradesh High Court 

ruling in the case of Coromandel Fertilisers Ltd (187 ITR 673) wherein the 

Court held that no requirement to withhold taxes arises, unless the salary 

income was taxable in the hands of the recipient. 

Arguments by Revenue 

 Salary income received in India is taxable under the ITA; 

 Services are considered as rendered in India as contract between the 

employer and employee has been entered in India. 

Ruling of AAR 

 Income-tax shall be charged in accordance with and subject to provisions of 

the ITA; 

 Section 5(2) has to be read in conjunction with other applicable sections to 

determine chargeability to tax. Salary income accrues where the services are 

rendered and therefore salary income received by assignees of ABC India for 

services rendered overseas is not chargeable to tax in India;  

 The recent decision of the Calcutta High Court in the case of Utanka Roy (390 

ITR 109) following the decisions in the case of Avtar Singh Wadhwan (247 

ITR 260) and Prahlad Vijendra Rao (ITA No. 838/2009), held that where 

services are rendered outside India, income is earned outside India. This 

decision would apply to the present scenario;  

 The material point was not whether the employer was an Indian company or 

not, but where the services were rendered and income accrued to the 

employee; 

 

 



 

 The decisions endorse the view taken by Klaus Vogel in his commentary on 

Dependent Personal Services, Article 15, i.e. employment is exercised in the 

place where employee is personally present;  

 ABC India is not required to withhold taxes on salaries paid by it as the non-

resident assignees are not liable to be taxed in India. 

2. Whether credit for taxes paid outside India can be taken at the tax 

withholding stage in respect of resident assignees? 

Arguments by ABC India 

 Section 90 read with Article 25 (India-US DTAA) and Article 23 (India-

Germany DTAA) provides credit for the taxes paid. Therefore the assignees 

qualifying as ROR and offering worldwide income would be eligible to claim 

credit for taxes paid outside India; 

 An employee who is working simultaneously under more than one employer 

can furnish the details of salary, tax deducted at source and such other 

particulars in a prescribed form to one of the employers, who would need to 

consider “such other particulars”4;  

 Section 90 of the Act being a beneficial provision has to be interpreted in such 

a manner that an assignee gets the relief, without making it necessary for 

him to claim the same only in his return of income.  

Arguments by Revenue 

 Several conditions need to be satisfied for allowing foreign tax credit (FTC), 

such as actual payment of taxes, tax to be attributable to income etc., and 

hence verification of credit by assessing officer is a pre-requisite. The 

deductor is not equipped to verify these at the time of deducting tax; 

 Section 192 does not allow FTC at the time of deducting tax and employees 

have to claim refund at the time of filing return of income. 

Ruling of AAR 

 When payments are received by these employees from more than one source 

during a particular year, the provisions of section 192(2) will apply.  

 This provision casts an obligation on the employee to furnish to the employer, 

such details of the salary etc. received by him from the other employer/s, the 

tax paid or deducted therefrom, and other particulars, and the employer 

would examine and take into account such details before computing the tax 

deductible. It cannot be presumed otherwise. 

 Therefore, the present employer can give credit for the taxes deducted during 

their deputation outside India at the withholding stage. 

 

 

1 Section 5(2) of the ITA 
2 Section 90 of the ITA 
3 Article 16(1)/15(1) of DTAA 
4 Section 192(2) of the ITA 

 

 

 



Conclusion 

The AAR ruling is a welcome one, resulting in minimising cash flow woes of companies. 

While the AAR ruling is binding only on the applicant, employers with outbound 

deputations having employees on India payroll would be well advised to: 

 revisit the tax payment and settlement mechanisms for their employees to leverage  

on the principles arising from the above ruling, and  

 determine how these could be made applicable in their own case. 

 

Source: AAR No. 1217 of 2011 pronounced on 29th January, 2018 
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