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Background / Facts 

 A survey1 operation was carried out on Bharat Financial Inclusion Ltd. (Company or 

Assessee) to verify compliance with TDS provisions.  

 During the survey, the TDS officer (AO) raised questions on non-compliance with 

TDS provisions for one of its ex-employees, who received compensation in the form 

of Employee Stock Options (ESOP) and certain amount as non-compete fees on 

separation.  

 As per the separation agreement, the non-compete fees was payable to the ex-

employee upon entering into an agreement for enforcing restriction on sale of 

shares to be allotted under ESOP and on receipt of money for allotment of shares 

and withholding tax on such allotment.   

 The Company has allotted shares post receipt of allotment money and withholding 

tax. It has withheld the tax on perquisite value of ESOP on allotment of shares.  

 The AO has passed the Order2 raising tax demand for delay in withholding tax on 

above components on the following grounds: 

- Tax was required to be deducted on exercise of ESOP and not on allotment of 

shares;  

- Non-compete fee has accrued on entering into a separation agreement.  

- Separation agreement has been used to defer the deduction of taxes, as held in 

the case of Hathway Investments3 by Mumbai Tribunal. 

 Aggrieved by the Order of the AO, the taxpayer preferred an appeal before the 

Commissioner of Income-tax (Appeals) [CIT(A)]. The CIT(A) has deleted the 

interest levied on the non-compete fee and sustained the levies with respect to 

ESOP. 

 Aggrieved by the aforesaid decision of the CIT(A), the taxpayer preferred an appeal 

before the Income Tax Appellate Tribunal, Hyderabad (The Tribunal) 

1 Section 133A of the Act 
2 Section 201(1) and 201(1A) of the Act 

3 Hathway Investments (P.) Limited (104 DTR 217), Mumbai Tribunal 

 

Issues for consideration 

Whether the perquisite tax on ESOP is to be deducted on the date of exercise of option 

or on the date of allotment of shares? 

 

Ruling of the Hyderabad Tribunal 

 Exercise of the option is only an initial acceptance of right or proposal. Upon 

completion of certain commitments (which comes along with the options scheme), 

the proposal is said to be completed. 



 Separation agreement was not to defer the tax liability, as fulfilment of conditions 

provided therein was to safeguard its interest as it would not be possible for the 

Company to cancel the allotment of shares later for non-receipt of allotment money 

and withholding tax from its ex-employee.  

 As per the provisions4 of the Income-tax Act, 1961 (the Act), the value of perquisite 

is to be determined with reference to the exercise date but is taxable only when the 

shares are allotted. Accordingly, the withholding tax was due on allotment of 

shares. 

4 Section 17(2)(vi) of the Act 

 

Conclusion 

This ruling lays emphasis on fulfillment of commitments as part of the ESOP scheme 

without which the transaction of ESOP will not be complete and confirms that the point 

of taxation for an ESOP is allotment of shares as provided in the provisions of the Act. 

The exercise date is relevant for determining the value of perquisite liable to tax. 
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