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The Pune Tribunal in the case of John Deere India Pvt. Ltd. (“assessee”) has held that an 

amount paid to a finance company under a risk sharing agreement wherein the assessee 

(engaged in selling tractors) agreed to share stipulated percentage of losses suffered by the 

credit company while extending credit facilities to the assessee’s customers (mainly farmers), is 

not in the nature of commission/brokerage and hence, not liable to withholding tax provisions.  

The assessee company was engaged in the business of selling tractors. It sold sophisticated 

and expensive products to its customers, mainly comprising of farmers, who did not have 

sufficient resources and liquidity to purchase tractors and other agricultural equipments. In order 

to ensure that the demand for the products continued to grow amongst the retail customers, the 

assessee entered into an agreement with M/s Sundaram Finance Ltd. (credit company) for 

providing credit facilities to its customers. Under the terms of the agreement, a stipulated 

percentage of the loss incurred, if any, by the credit company (on account of non-payment of 

loan by the borrowing farmers) would be borne by the assessee.  

The Assessing Officer [AO] observed that the financial institution had provided services of sales 

promotion to the assessee by giving loans to its customers. Such service resulted in increase of 

sales of the assessee company and accordingly, the AO concluded that the entire expense 

incurred, being ‘Authority to Guarantee charges’, was in the nature of commission/brokerage. 

The AO further observed that, the definition of commission under the Act, for the purpose 

withholding tax provisions, was inclusive and included any payment by whatever name called, 

towards rendering of services. By availing services of the financial institution, the sales of the 

assessee had increased. Therefore, the charges incurred for such assistance is in the nature of 

commission/brokerage. 

The Commissioner of Income tax (Appeals) [CIT(A)] dismissed the appeal of the assessee and 

held that the financing of products of the assessee is nothing but service to the assessee to 

prop up the sales of its products.  

On appeal before the Income-tax Appellate Tribunal (‘Tribunal’), the assessee submitted that 

there was no element of service rendered in the arrangement whereby the portion of the 

possible losses incurred by the finance company, if any, were replenished by the assessee as 

part of the contractual liability. The services had been rendered by the finance company to its 

customers (farmers) and not to the assessee per se. The assessee placed reliance on the 

decision of the Delhi High Court in the case of CIT vs. JDS Apparels Pvt. Ltd.(TIOL-2046-HC- 



 

DEL-IT) and the decision of the Bombay High Court in the case of CIT vs. Intervet India P. 

Ltd.(364 ITR 238). The assessee submitted that its relationship with the finance company was 

on a ‘principal to principal’ basis and the finance company was not acting on behalf of the 

assessee. Accordingly, the withholding tax provisions applicable to commission/brokerage 

payments would not be applicable.  

The Tribunal observed that it was noticeable from the definition of the expression ‘commission 

or brokerage’ as appearing in the withholding tax provisions of the Act, that: 

a) a payment should be received by a person for services rendered only, and; 

b)  such person should be acting on behalf of the other person to whom the services have been 

rendered (in respect of buying and selling of goods, etc) 

Based on the factual matrix of the case, the Tribunal held that, it was clear that there was no 

component of service rendered by the finance company to the assessee against recovery of 

portion of losses, if any. The Tribunal observed that, it was a simple business proposition 

whereby an arrangement had been entered into by the assessee to assist its customers to 

enable them ready finance of their products and simultaneously assured the finance company 

for recovery of losses, if any due to default in repayment by the customers. 

Accordingly, based on the facts of the case and the judicial precedents cited by the assessee, 

the Tribunal concluded that the withholding tax provisions were not applicable to the facts of the 

case of the assessee.  

 

 

 

 

 



Do you know about Dbriefs? 
Dbriefs are live webcasts that give valuable insights on important 

developments affecting your business. To register, visit the Dbriefs page. 

 

 

 
 

 
 

 
 

 

 
  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 

Download report 

http://www.deloitte.com/ap/dbriefs
http://www.dbriefsap.com/2014/Q42015DbriefsAPGuide.pdf
http://www.dbriefsap.com/2014/Q42015DbriefsAPGuide.pdf
http://www.dbriefsap.com/2014/Q42015DbriefsAPGuide.pdf
http://www.dbriefsap.com/2014/Q42015DbriefsAPGuide.pdf


Contacts 
 

Ahmedabad 
Heritage, 3rd Floor, 
Near Gujarat Vidyapith, 
Off Ashram Road,  
Ahmedabad – 380 014. 
Tel:  + 91 (079) 2758 2542 
Fax: + 91 (079) 2758 2551 

Bangalore 
Deloitte Centre, Anchorage II, 
100/2, Richmond Road, 
Bangalore 560 025. 
Tel:  +91 (080) 6627 6000 
Fax: +91 (080) 6627 6010 
 

Chennai 
No.52, Venkatanarayana Road, 
7th Floor, ASV N Ramana Tower,  
T-Nagar,  
Chennai 600 017. 
Tel:  +91 (044) 6688 5000 
Fax: +91 (044) 6688 5050 

Coimbatore 
Shanmugha Manram 
41, Race Course,  
Coimbatore 
Tamil Nadu - 641018 
Tel: + 91 (0422) 439 2801 
Fax: +91 (0422) 222 3615 

Delhi/Gurgaon 
Building 10,  
Tower B, 7th Floor,  
DLF Cyber City,  
Gurgaon 122 002 
Tel :  +91 (0124) 679 2000 
Fax : + 91 (0124) 679 2012 

Hyderabad 
1-8-384 and 385, 3rd Floor,  
Gowra Grand S.P.Road,  
Begumpet, 
Secunderabad – 500 003. 
Tel: +91 (040) 6603 2600 
Fax:+91 (040) 6603 2714 

Kolkata 
Bengal Intelligent Park Building Alpha, 
1st floor, Block EP and GP Sector V, 
Salt Lake Electronics Complex,  
Kolkata - 700 091. 
Tel :  + 91 (033) 6612 1000 
Fax : + 91 (033) 6612 1001 

Mumbai 
Indiabulls Finance Centre,  
Tower 3, 28th Floor, 
Elphinstone Mill Compound, 
Senapati Bapat Marg, Elphinstone (W), 
Mumbai – 400013 
Tel:  + 91 (022) 6185 4000 
Fax: + 91 (022) 6185 4101 
 

Pune 
106, B-Wing, 7th Floor, 
ICC Trade Tower,  
Senapati Bapat Road, 
Pune – 411 016. 
Tel: + 91 (020) 6624 4600 
Fax: +91 (020) 6624 4605 

 

Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited, a UK private company limited by guarantee, and its network of member firms, each of which is 

Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited, a UK private company limited by guarantee (“DTTL”), its network of member firms, and their 

related entities. DTTL and each of its member firms are legally separate and independent entities. DTTL (also referred to as “Deloitte Global”) does not provide 

services to clients. Please see www.deloitte.com/about for a more detailed description of DTTL and its member firms. 

This material and the information contained herein prepared by Deloitte Touche Tohmatsu India LLP (DTTI LLP) is intended to provide general information on a 
particular subject or subjects and is not an exhaustive treatment of such subject(s). This material contains information sourced from third party sites (external sites). 
DTTI LLP is not responsible for any loss whatsoever caused due to reliance placed on information sourced from such external sites. None of DTTI LLP, Deloitte 
Touche Tohmatsu Limited, its member firms, or their related entities (collectively, the “Deloitte Network”) is, by means of this material, rendering professional advice 
or services. This information is not intended to be relied upon as the sole basis for any decision which may affect you or your business. Before making any decision 
or taking any action that might affect your personal finances or business, you should consult a qualified professional adviser. 
 
No entity in the Deloitte Network shall be responsible for any loss whatsoever sustained by any person who relies on this material. 
 
©2015 Deloitte Touche Tohmatsu India LLP. Member of Deloitte Touche Tohmatsu Limited 
 
Registered office: 12, Dr. Annie Besant Road, Opp. Shiv Sagar Estate, Worli, Mumbai – 400 018, India. Deloitte Touche Tohmatsu India Private Limited 
(U74140MH1995PTC093339), a private company limited by shares, was converted into Deloitte Touche Tohmatsu India LLP (LLP Identification No. AAE- 8458), a 
limited liability partnership, with effect from October 1, 2015. 

 

Home | Add Deloitte as a safe sender 

Follow us on: 

         
  

 

http://www.deloitte.com/about
https://in.deloitteresources.com/Pages/Home.aspx
http://www.deloitte.com/whitelist
http://www.facebook.com/pages/Deloitte-India/297569497873
https://twitter.com/deloitteindia
http://www.youtube.com/deloitte
http://www.linkedin.com/company/3146228?trk=NUS_CO-logo

