
 

 

 

 

India | Tax & Regulatory | For private circulation only | 27 March 2018 

 

p  

Global Business Tax Alert  
Sharp Insights 

OECD releases additional 
guidance on attribution of 
profits to permanent 

establishments pursuant to 
BEPS action 7 

 Issue no: GBTA/07/2018 

 

In this issue: 

Backdrop 
Additional guidance on 

attribution of profits to PE 
Conclusion 
Do you know about Dbriefs? 

Contacts 

 

 

http://www2.deloitte.com/in/en.html


 

Backdrop 

India has been an active participant in the G20 and OECD’s Base Erosion and Profit 

Shifting [BEPS] project, and has implemented key BEPS actions requiring amendment 

to its domestic tax law. India has also signed the multilateral instrument [MLI], for 

implementation of the BEPS actions requiring amendment to tax treaties. 

One of the key aspects covered by BEPS relates to artificial avoidance of permanent 

establishment [PE] status, which is a big area of dispute between taxpayers and 

Revenue authorities. Existence of a PE is crucial in determining whether a non-resident 

enterprise must pay income tax on its business profits in India. 

To prevent the use of certain common tax avoidance strategies used to circumvent the 

existing PE definition, the BEPS action 7 (Preventing the Artificial Avoidance of PE 

Status) recommended changes to the definition of PE in Article 5 of the OECD Model 

Tax Convention, which is widely used as the basis for negotiating tax treaties. BEPS 

action 7 inter alia provides changes to the rules on PE created by dependent agents. 

Essentially, an agency PE will exist pursuant to any business activities carried through 

an agent who habitually concludes contracts or habitually plays the principal role 

leading to conclusion of contracts by the non-resident. Changes are also proposed in 

the specific activity exemptions for a PE. These are to be implemented through the 

MLI.  

Recently India has also proposed to widen the term ‘business connection’ (akin to PE 

concept under the tax treaties) to align the agency PE definition with BEPS action 7 and 

MLI.  

 

Additional guidance on attribution of profits to PE 

In terms of Article 7 of the OECD Model Tax Convention, the profits to be attributed to 

a PE are those that the PE would have derived if it were a separate and independent 

enterprise performing the activities that cause it to be a PE.  

Guidance on the attribution of profits to PEs has been provided in the OECD’s 2010 

profits attribution report. The key features of the 2010 report are:  

 Step one: hypothesising the PE as a separate and independent enterprise based 

on functional and factual analysis, attribution of assets, risks and free capital, and 

recognition of dealings between the PE and the rest of the enterprise; 

 Step two: determining the profits of the hypothesized separate and independent 

enterprise based upon a comparability analysis. 

The 2010 report also provides that same principles are to be applied in the case of an 

agency PE.  

The BEPS action 7 report concluded that the changes to the PE definition did not 

require substantive modifications to the existing rules and guidance on attribution of 

profits to PEs under Article 7 of the OECD Model Tax Convention. It however did 

mandate the development of additional guidance on how the existing rules of Article 

7 would apply to PEs resulting from the changes in the report, taking into account 

the revised guidance contained in the BEPS actions 8-10 report (Aligning Transfer 

Pricing Outcomes with Value Creation). In this backdrop, the OECD released two 

public discussion drafts on the attribution of profits to PE in July 2016 and June 2017.  



After considering the comments received, the OCED has now issued the report 

providing additional guidance on attribution of profits to PE, which sets out high-level 

general principles for the attribution of profits to PE in the circumstances addressed 

by the BEPS action 7 report. The additional guidance covers specific examples 

dealing with: 

 Warehousing, delivery, merchandising and information collection activities 

 Commissionaire structure (related intermediary) 

 Sale of advertising on a website  (related intermediary) 

 Procurement of goods (related intermediary)  

In the context of an agency PE, the report states that when an agency PE is deemed 

to exist due to the activities of an intermediary, those activities are relevant to two 

taxpayers in the host country: the intermediary (which may be a resident of the host 

country) and the PE (which is a PE of a non-resident enterprise). The arm's length 

reward to the intermediary for the services it provides to the non-resident enterprise 

is one of the elements that needs to be determined and deducted in calculating the 

profits attributable to the PE under Article 7. 

In the examples dealing with agency PE, broadly speaking the profits attributable to 

the PE are determined by deducting from the sale consideration charged to the 

customer, the following amounts: (i) arm’s length pricing of internal dealing of 

‘purchase’ by the PE from the head office; (ii) remuneration paid to intermediary; 

and (iii) other expenses for the purpose of the PE. 

The report also states that it should be noted that the host country's taxing rights are 

not necessarily exhausted by ensuring an arm's length compensation to the 

intermediary. As noted earlier, one of the elements to determine and deduct in 

calculating the profits attributable to the PE is an arm's length reward to the 

intermediary. Depending on the facts and circumstances of a given case, the net 

amount of profits attributable to the PE may be either positive, nil or negative (i.e., a 

loss).  

 

 

Conclusion 

The amendment to the Indian tax law and the MLI (which will enter into force from 1 

July 2018) significantly widen the definition of an agency PE. It is important for 

multinational enterprises to undertake a risk assessment exercise to evaluate how the 

proposed expansion of the PE definition could lead to creation of a PE of the overseas 

group entity in India, including the attribution of profits to the PE.  

 



Do you know about Dbriefs?  

Dbriefs are live webcasts that give valuable insights on important 

developments affecting your business. To register, visit the Dbriefs 

page 

 

 
 

 

http://www.deloitte.com/ap/dbriefs
http://www.dbriefsap.com/2018/Q12018DbriefsAPGuide.pdf


Contacts 

Ahmedabad 
19th Floor, Shapath - V 
SG Highway, 
Ahmedabad – 380 015. 
Tel:  + 91 (079) 6682 7300 
Fax: + 91 (079) 6682 7400 

Bangalore 
19th Floor, 46 - Prestige Trade 
Tower, Palace Road, High Grounds, 
Bengaluru, 
Karnataka – 560001.   
Tel:  + 91 (079) 6627 6000 
Fax: +91 (080) 6627 6010 
 

Chennai 
No.52, Venkatanarayana Road, 
7th Floor, ASV N Ramana Tower,  
T-Nagar,  
Chennai 600 017. 
Tel:  +91 (044) 6688 5000 
Fax: +91 (044) 6688 5050 
 

Coimbatore 
Shanmugha Manram 
41, Race Course,  
Coimbatore 
Tamil Nadu - 641018 
Tel: + 91 (0422) 439 2801 
Fax: +91 (0422) 222 3615 

Delhi/Gurgaon 
Building 10,  
Tower B, 7th Floor,  
DLF Cyber City,  
Gurgaon 122 002 
Tel :  +91 (0124) 679 2000 
Fax : + 91 (0124) 679 2012 

Hyderabad 
KRB Towers, Plot No. 1-4, 
Survey No. 65 to 67,  
1st -3rd Floor 
Madhapur, Serilingampally(M), 
RR District, Hyderabad. 
Tel: +91 (040) 6603 2600 
Fax:+91 (040) 6603 2714 
 

Kolkata 
13th and 14th Floor,  
Building – Omega 
Bengal Intelligent Park 
Block – EP & GP 
Sector V, Salt Lake City, 
Kolkata – 700091 
Tel :  + 91 (033) 6612 1000 
Fax : + 91 (033) 6612 1001 

Mumbai 
Indiabulls Finance Centre,  
Tower 3, 28th Floor, 
Elphinstone Mill Compound, 
Senapati Bapat Marg, Elphinstone 
(W), 
Mumbai – 400013 
Tel:  + 91 (022) 6185 4000 
Fax: + 91 (022) 6185 4101 
 
 

Pune 
706, B-Wing, 7th Floor, 
ICC Trade Tower,  
Senapati Bapat Road, 
Pune – 411 016. 
Tel: + 91 (020) 6624 4600 
Fax: +91 (020) 6624 4605 

 

  

   
  

 

 

Deloitte makes an impact that matters 
 

Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited, a UK private company limited by guarantee, and its 

network of member firms, each of which is Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited, a UK private 

company limited by guarantee (“DTTL”), its network of member firms, and their related entities. DTTL and each of its member 

firms are legally separate and independent entities. DTTL (also referred to as “Deloitte Global”) does not provide services to 

clients. Please see www.deloitte.com/about for a more detailed description of DTTL and its member firms. 

 

This material and the information contained herein prepared by Deloitte Touche Tohmatsu India LLP (DTTI LLP) is intended to 
provide general information on a particular subject or subjects and is not an exhaustive treatment of such subject(s). This 

material contains information sourced from third party sites (external sites). 

DTTI LLP is not responsible for any loss whatsoever caused due to reliance placed on information sourced from such external 

sites. None of DTTI LLP, Deloitte Touche Tohmatsu Limited, its member firms, or their related entities (collectively, the 

“Deloitte Network”) is, by means of this material, rendering professional advice or services. This information is not intended to 

be relied upon as the sole basis for any decision which may affect you or your business. Before making any decision or taking 

any action that might affect your personal finances or business, you should consult a qualified professional adviser. 

 

No entity in the Deloitte Network shall be responsible for any loss whatsoever sustained by any person who relies on this 

material. 
 

©2018 Deloitte Touche Tohmatsu India LLP. Member of Deloitte Touche Tohmatsu Limited 

 

 

 
 

 

http://www.deloitte.com/about
https://www.facebook.com/DeloitteIndia
https://twitter.com/deloitteindia
https://www.linkedin.com/company/deloitte-india
http://www.youtube.com/INDeloitte
https://instagram.com/deloitteindia/
https://www.pinterest.com/deloitteindia/

