India | Tax & Regulatory | For private circulation only | 24 August 2016

Global Business Tax Alert
Sharp Insights

The Mumbai Income Tax Appellate Tribunal
(the Tribunal) in the case of Capgemini SA (72
taxmann.com 58) has held that corporate
guarantee commission received by the
appellant from its Indian subsidiary companies
does not arise in India. Thus, Article 23 (Other
Income) of the India-France tax treaty has no
applicability and the guarantee commission
was held to be not taxable in the hands of the
appellant in India. Separately, the Tribunal
also ruled in favour of non-applicability of
surcharge in addition to the tax rate specified
in Article 13 of the tax treaty in respect of
Royalty income earned by the appellant.
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Background:


The appellant, Capgemini SA, is a foreign company incorporated in France and is a
tax resident there. It is engaged in the business of providing support, sustenance
and developmental service to group companies globally.



The appellant furnished corporate guarantee to a French bank in France on behalf
of its various subsidiary companies across the world, including India.



During the relevant tax year, the Indian subsidiary companies of the appellant
availed credit facilities from the Indian branch of the French bank. In this regard,
the Indian subsidiaries paid guarantee commission to the appellant in consideration
for the corporate guarantee furnished by the appellant to the French bank.



The appellant, contended that no service was rendered by it, much less a
professional/ technical service, and in any case, no service can be said to have
been rendered in India. Therefore, the corporate guarantee commission is not
chargeable to tax in India and was not included in the tax return filed by the
appellant.



Further, the appellant also accrued certain royalty income from the Indian
subsidiaries, which was offered to tax by the appellant under Article 13 of the
India-France tax treaty (‘tax treaty’ or ‘DTAA’ @ 10%).



The assessing officer and also the Dispute Resolution Panel (‘DRP’), rejected the
appellant’s arguments and proceeded to tax the guarantee commission in the
hands of the appellant under Article 23 (Other Income) of the India tax treaty by
contending that the said guarantee commission arose in India.



Further, in computing the tax liability in the assessment order, the assessing
officer imposed surcharge over and above the tax imposed on incomes of
guarantee commission and royalty under the tax treaty. Additionally, assessing
officer also levied education cess on the tax so computed on royalty income.

Questions before the Tribunal
Aggrieved by the order of the assessing officer/ DRP, the appellant preferred an appeal
before the Tribunal on the following pertinent questions:


Whether guarantee commission is taxable in the hands of the appellant under
Article 23 of the India-France tax treaty?



Whether surcharge is applicable in addition to the tax rate prescribed in the DTAA?

Ruling of the Tribunal
On taxability of guarantee commission


While deciding on this matter, the Tribunal placed reliance on its own ruling in an
identical past case of the same appellant. It was held that guarantee commission
received by the appellant did not accrue in India and could not be deemed to
accrue in India. Therefore, the same was held as not taxable in India under
Income-tax Act (‘the Act’).



Furthermore, As per Article 23.3, income can be taxed in India only if it arises in
India. In the case of the appellant, the income of guarantee commission clearly
arises in France because the guarantee has been given by the appellant, a French
company, to a French Bank in France. Article 23.3 therefore would have no
applicability on the guarantee commission as the same does not arise in India.



Accordingly, the Tribunal held that income of guarantee commission received by
the appellant is not taxable in India.

On applicability of surcharge and education cess


The Tribunal rejected the levy of surcharge and education cess by the assessing
officer, over and the above the tax rates specified in the tax treaty by referring to
the definition of taxes in Article 2 of the India-France tax treaty, as per which the
expression “income tax” would include any surcharge thereon.



Further, Clause (2) of Article 2 prescribes that the tax treaty shall also apply to any
"identical or substantially similar taxes" which may be imposed by either of the two
countries after the signing of the treaty.



In this regard, the Tribunal also placed reliance on the ruling of the Kolkata bench
(22 taxmann.com 310), wherein it was held that education cess is in the nature of
an additional surcharge.



Thus, since Article 2 of the tax treaty provides that the taxes governed by such
treaty would include taxes and surcharge thereon, the Tribunal rejected the levy
the surcharge and education cess over and above the cap of 10% prescribed in
Article 13 as the tax rate for royalty income.



The provisions of Article 13 of the India-France DTAA, prescribing a cap of 10% on
the rate of tax, read with Article 2 thereof, would in any case prevail over the
provisions of the domestic income-tax law. Thus, the tax liability on royalty income
shall be capped at 10%.



Therefore, the Tribunal directed the assessing officer to re-compute the tax liability
of the appellant in respect of royalty income accordingly.

Conclusion
The ruling places reliance on an earlier ruling in the case of the same appellant, and
does not delve much into the technical aspects/ interpretational issues under the Act or
the tax treaty, and fails to provide much clarity on the controversial issue of taxability
of guarantee commission. Further, on the aspect of levy of surcharge and education
cess, the ruling adds to the pre-existing precedents wherein non-applicability of
surcharge and education cess has been upheld in a scenario where tax rate specified in
the tax treaty is applicable.
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