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The Madras High Court, in the
case of CIT v. Vinzas Solutions
India Private Ltd. (77
taxmann.com 279), held that
income from purchase and sale of
software is not in the nature of
royalty under section 9(1)(vi) of
the Income-tax Act, 1961 (“ITA”)
as it amounts to a transaction for
sale of ‘copyrighted article’ and
not of ‘copyright’ itself’.
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Background






The taxpayer was a dealer engaged in buying and selling software in the open
market. During the assessment year 2011-12, the taxpayer purchased computer
software from various Indian companies and paid the sums without deduction of
tax at source.
The Assessing Officer (“AO”) disallowed the sums paid under section 40(a)(ia) of
the ITA on the ground that the consideration was in the nature of royalty as
envisaged in Explanation 4 and 5 to section 9(1)(vi) of the ITA and accordingly tax
was deductible under section 194J of the ITA.
The Commissioner of Income-tax (Appeals) upheld the order of the AO. The
Income-tax Appellate Tribunal (“Tribunal”) decided the issue in favour of the
taxpayer.

Ruling of the Madras High Court






The High Court observed that the transaction in question is a one of purchase
and sale of a product and nothing more. Provisions of section 9(1)(vi) of the ITA
dealing with and defining 'royalty' cannot be made applicable to a situation of
outright purchase and sale of a product.
The High Court noted the definition of ‘royalty’ as per the Corpus Juris Secundum
per which 'royalty' means a share of the product or profit reserved by the owner
for permitting another to use the property. It also noted its own decision in the
case of CIT v. Neyveli Lignite Corporation Ltd. (243 ITR 458) wherein it was held
that passing of information concerning the design of a machine which is a tailormade to meet the requirement of a buyer does not amount to transfer of any
right of exclusive user, so as to render the payment made therefor being
regarded as 'royalty'.
Further, the High Court also noted the difference between a transaction of sale of
a 'copyrighted article' and one of 'copyright' itself, citing a number of case laws
viz. Tata Consultancy Services (271 ITR 401) (Supreme Court), Sundwiger EMFG
(266 ITR 110) (Andhra Pradesh High Court), Dassault Systems K.K., In Re (229
CTR 125) (AAR), ISRO Satellite Centre [ISAC], In Re (307 ITR 59) (AAR) and
Asia Satellite Telecommunications Co. (332 ITR 340) (Delhi High Court).

Conclusion
The High Court held that the provisions of section 9(1)(vi) of the ITA would get
attracted to transaction of sale of 'copyright' which is not the present case and hence
no withholding tax is applicable. The High Court approved the Tribunal’s reliance on the
decision of the Delhi High Court in the case of PCIT v. M. Tech India Pvt. Ltd. despite
SLP against the same is pending before the Supreme Court.
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