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The Ahmedabad Tribunal, in the 

case of DCIT v. Welspun 
Corporation Ltd. (77 
taxmann.com 165), held that 
commission paid to non-resident 
export commission agents is not 
taxable in India and accordingly 
withholding tax provisions are 
not applicable. The Tribunal 
further held that such services 
are not in the nature of fees for 

technical services.   
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Background 

 The taxpayer was engaged in the business of manufacturing of steel pipes, 

plates and coils. During the assessment year 2010-11, the taxpayer paid 

commission to non-resident export commissions agents (“NRs”) worldwide 

without any tax deduction. Non-resident agents are subdivided in three broad 

categories:- 

‒ Tax residents of the jurisdictions with which India has tax treaties but the 

treaties have no specific article dealing with the taxability of fees for 

technical services (‘FTS’) (i.e. Thailand and UAE) 

‒ Tax residents of jurisdictions with which India has tax treaties and such tax 

treaties have a specific article dealing with taxability of FTS without a 'make 

available' clause (i.e. Malaysia, Oman and Trinidad & Tobago) 

‒ Tax residents of jurisdictions with which India does not have any tax treaties 

(i.e. Algeria and Venezuela) 

 The Assessing Officer (‘AO’) held that the services rendered by the NRs were in 

the nature of rendition of technical services and so raised tax withholding 

demands under section 201 r.w.s. 195 of the Income-tax Act, 1961 (‘ITA’) for 

not deducting the tax at source.  

 The Commissioner of Income-tax (Appeals) reversed the order of the AO and 

held that these payments were in the nature of commission earned from services 

rendered outside India which had no tax implications in India.  

 

Ruling of the Ahmedabad Tribunal 

Tax treaties have no specific article dealing with the taxability of FTS 

 Payment is not taxable in India, since there is no specific FTS article in respective 

DTAAs and also the NRs do not have permanent establishment (‘PE’) in India. 

 It is not taxable as other income since when a particular nature of income is dealt 

with in the treaty provisions, and its taxability fails because of the conditions 

precedent to such taxability and as specified in that provision are not satisfied, that 

is the end of the road for taxability in the source state. 

Tax treaties have a specific article dealing with taxability of FTS or India does 

not have any tax treaties 

 The taxability in these cases is to be decided on the basis of the provisions in the 

domestic law; when no operations of commission agent’s business were carried on 

in India, Explanation 1 to Sec 9(1)(i) takes the entire commission income outside 

the ambit of deeming fiction u/s 9(1)(i) r.w. 5(2)(b);  

 Just because a product is highly technical does not change the character of activity 

of the sale agent…The object of the salesman is to sell and familiarity with the 

technical details, whatever be the worth of those technical details, is only towards 

the end of selling. 

 Payment to NRs was for securing orders and not rendering any managerial, 

technical or consultancy services per se 



Conclusion  

The commission paid to non-resident export commission agents is not taxable in India 

whether or not the non-resident is tax resident of a jurisdiction having a tax treaty and 

whether or not the tax treaty has an FTS clause. Accordingly withholding tax provisions 

are not applicable to such payments. 

 

Do you know about Dbriefs? 

Dbriefs are live webcasts that give valuable insights on important 

developments affecting your business. To register, visit the 

Dbriefs page 

 

 

 
 

http://www.deloitte.com/ap/dbriefs
http://www.dbriefsap.com/2017/Q12017DbriefsAPGuide.pdf


Contacts 

Ahmedabad 
19th Floor, Shapath - V 
SG Highway, 
Ahmedabad – 380 015. 
Tel:  + 91 (079) 6682 7300 
Fax: + 91 (079) 6682 7400 

Bangalore 
Deloitte Centre, Anchorage II, 
100/2, Richmond Road, 
Bangalore 560 025. 
Tel:  +91 (080) 6627 6000 
Fax: +91 (080) 6627 6010 
 

Chennai 
No.52, Venkatanarayana Road, 
7th Floor, ASV N Ramana Tower,  
T-Nagar,  
Chennai 600 017. 
Tel:  +91 (044) 6688 5000 
Fax: +91 (044) 6688 5050 
 

Coimbatore 
Shanmugha Manram 
41, Race Course,  
Coimbatore 
Tamil Nadu - 641018 
Tel: + 91 (0422) 439 2801 
Fax: +91 (0422) 222 3615 

Delhi/Gurgaon 
Building 10,  
Tower B, 7th Floor,  
DLF Cyber City,  
Gurgaon 122 002 
Tel :  +91 (0124) 679 2000 
Fax : + 91 (0124) 679 2012 

Hyderabad 
1-8-384 and 385, 3rd Floor,  
Gowra Grand S.P.Road,  
Begumpet, 
Secunderabad – 500 003. 
Tel: +91 (040) 6603 2600 
Fax:+91 (040) 6603 2714 
 

Kolkata 
Bengal Intelligent Park Building 
Alpha, 1st floor, Block EP and GP 
Sector V, Salt Lake Electronics 
Complex,  
Kolkata - 700 091. 
Tel :  + 91 (033) 6612 1000 
Fax : + 91 (033) 6612 1001 

Mumbai 
Indiabulls Finance Centre,  
Tower 3, 28th Floor, 
Elphinstone Mill Compound, 
Senapati Bapat Marg, Elphinstone 
(W), 
Mumbai – 400013 
Tel:  + 91 (022) 6185 4000 
Fax: + 91 (022) 6185 4101 
 
 

Pune 
106, B-Wing, 7th Floor, 
ICC Trade Tower,  
Senapati Bapat Road, 
Pune – 411 016. 
Tel: + 91 (020) 6624 4600 
Fax: +91 (020) 6624 4605 

 

  

   

  

 

 

Deloitte makes an impact that matters 
 

Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited, a UK private company limited by guarantee, and its 

network of member firms, each of which is Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited, a UK private 

company limited by guarantee (“DTTL”), its network of member firms, and their related entities. DTTL and each of its member 

firms are legally separate and independent entities. DTTL (also referred to as “Deloitte Global”) does not provide services to 

clients. Please see www.deloitte.com/about for a more detailed description of DTTL and its member firms. 

 
This material and the information contained herein prepared by Deloitte Touche Tohmatsu India LLP (DTTI LLP) is intended to 

provide general information on a particular subject or subjects and is not an exhaustive treatment of such subject(s). This 

material contains information sourced from third party sites (external sites). 

DTTI LLP is not responsible for any loss whatsoever caused due to reliance placed on information sourced from such external 

sites. None of DTTI LLP, Deloitte Touche Tohmatsu Limited, its member firms, or their related entities (collectively, the 

“Deloitte Network”) is, by means of this material, rendering professional advice or services. This information is not intended to 

be relied upon as the sole basis for any decision which may affect you or your business. Before making any decision or taking 

any action that might affect your personal finances or business, you should consult a qualified professional adviser. 

 
No entity in the Deloitte Network shall be responsible for any loss whatsoever sustained by any person who relies on this 

material. 

 

©2017 Deloitte Touche Tohmatsu India LLP. Member of Deloitte Touche Tohmatsu Limited 

 

 

 
 

 

http://www.deloitte.com/about
https://www.facebook.com/DeloitteIndia
https://twitter.com/deloitteindia
https://www.linkedin.com/company/deloitte-india
http://www.youtube.com/INDeloitte
https://instagram.com/deloitteindia/
https://www.pinterest.com/deloitteindia/

