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CBIC issues notification restricting availment of ITC and circulars providing 

clarifications on various matters from GST perspective  

Clarity on GST rates and classification of certain goods and services. Limit on availment of 

ITC on unreported invoices / debit notes imposed 

The Central Board of Indirect Taxes & Customs (CBIC) has issued various circulars on 11 October 

2019 providing clarity on various matters from a GST perspective. Notification restricting availment 

of input tax credit (ITC) on unreported invoices / debit notes has also been issued. The sector-wise 

clarifications on the key aspects are provided below: 

Energy, Resources & Industrials 

Taxability of goods imported under lease 

The following goods imported under a lease arrangement by the importer (for use after import) 

were exempted from levy of IGST on import (subject to certain prescribed conditions): 

 Aircrafts, aircraft engines and other aircraft parts 

 rigs and ancillary items imported for oil or gas exploration and production; and 

 all goods, vessels, ships (other than motor vehicles)  

Based on a recent customs notification, the relevant entries have been amended to further clarify 

and align the language of the entries with the prescribed conditions.  

It has now been clarified that to avoid double taxation, the expression ‘taken on lease / imported 

under lease’ covers imports under an arrangement so as to supply services in the nature of: 

 transfer of right in goods or of undivided share in goods without the transfer of title; or 

 transfer of the right to use any goods for any purpose (whether or not for a specified period) 

for cash, deferred payment or other valuable consideration 

The above clarification would also hold good for transactions in the past. 

Comments 

While the intent of introducing the aforementioned entries was to avoid double taxation since IGST 

is payable by the importer under section 5(1) of Integrated Goods and Services Tax Act, 2017 on 

supply of services in the nature of transfer of right to use goods, the difference in the language of 

the entries in the customs notification led to a confusion regarding the scope of the exemption. 

Classification of activities associated with exploration, mining or drilling of petroleum 

crude or natural gas 

It has been clarified that: 

 Support services to exploration, mining or drilling of petroleum crude or natural gas or both 

shall be governed by explanatory notes to service codes 998621 (support services to oil and 

gas extraction) and 998622 (support services to other mining n.e.c) of the Scheme of 

Classification of Services 
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 Other professional, technical and business services relating to exploration, mining or drilling of 

petroleum crude or natural gas or both shall be governed by explanatory notes to service codes 

998341 (geological and geophysical consulting services) and 998343 (mineral exploration and 

evaluation) of the Scheme of Classification of Services 

Comments 

The aforementioned clarification has been introduced to address the ambiguity around the scope of 

the entries for GST rate determination. 

Aviation 

Liability of airlines to pay GST on airport levies, i.e. Passenger Service Fee (PSF) and 

User Development Fees (UDF) 

PSF and UDF are charged by airport operator for providing services to passengers and accordingly 

are subject to GST. 

PSF and UDF are collected by the airline on behalf of the airport operator and the airline acts as a 

‘pure agent’ (subject to fulfilment of the conditions) of the passengers.    

In view of the above, the following clarifications have been provided: 

 The airline should separately indicate actual amount of PSF and UDF and GST payable on such 

PSF and UDF by the airport licensee in the invoice issued by airlines to its passengers 

 The airline shall not take input tax credit (ITC) of GST payable / paid on PSF and UDF 

 The airline would only recover the actual PSF and UDF and GST payable on such PSF and UDF 

by the airport operator 

 The airline shall not be liable to pay GST on the PSF and UDF (for airport services provided by 

airport operator), provided the airline satisfies the conditions prescribed for a pure agent 

 Registered passengers, who are the ultimate recipient of the airport services, may take ITC of 

GST paid on PSF and UDF based on the pure agent’s invoice issued by the airline  

 The airport operator shall pay GST on the PSF and UDF collected by them from the passengers 

through the airlines 

 The collection charges paid by airport operator to airlines are a consideration for the services 

provided by the airlines to the airport operator and airlines shall be liable to pay GST on the 

same under forward charge. ITC of the same will be available with the airport operator. 

Comments 

The circular clarifies several issues around the taxability of UDF / PSF and the mechanism of the 

collection of such fees from the passengers. While the UDF and PSF amounts, decided by the 

Ministry of Civil Aviation, were always inclusive of applicable GST, airport licensee and airlines were 

often concerned on the mechanism (including invoicing) to be adopted for collection of such fee 

(including taxes) and remittance of the GST to the government. 

Given that the airlines merely act as collection agents of the above-mentioned fee, the circular 

clearly clarifies that such amounts would not be again taxed in the hands of the airlines as a 

‘consideration’ for any supply. However, the airlines that collect PSF and UDF, do not currently 

show the element of GST collected by the airport operators separately and the billing practices of 

the airlines may need to change. 
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Availing of credit by registered passengers on pure agent invoice issued by airlines may also 

warrant a change in the GSTN processes.   

Technology, Media and Telecommunications 

Clarification on determination of place of supply in case of supply of software/design 

services by a supplier located in India to a service recipient located outside India by 

using sample hardware kits provided by the service recipient 

The Electronics Semiconductor and Design Manufacturing (ESDM) industry in India is inter alia 

engaged in the process of developing software and designing integrated circuits electronically for 

customers located overseas where: 

 The client/customer electronically provides Indian development and design companies with 

design requirements and Intellectual Property blocks (IP blocks); 

 The Indian company digitally integrates the various IP blocks to develop the software and the 

silicon or hardware design; 

 These designs are communicated abroad (in industry standard electronic formats) either to the 

customer or (on behest of the customer) a manufacturing facility for the manufacture of 

hardware based on such designs 

In addition, the ESDM industry may also perform the following services: 

 The software developed is also integrated upon or customised to the hardware 

 Testing and validation services are provided with respect to the sample of such prototype 

hardware supplied 

There was confusion in the industry on determining place of supply with respect to provision of 

hardware prototypes and samples and testing activities therein, considering the possibility of 

testing on goods to be classified as performance based service; hence the place of supply being the 

location of goods, i.e. India, making the activity taxable under GST.  

It has been clarified that the supply of software development and design along with testing of such 

software by using sample prototype hardware / test kits would be in the nature of a composite 

supply. The principal supply in these cases would be chip design / software development and the 

testing activity would be ancillary supply. The place of supply of such composite supply to a service 

recipient located outside India, shall be the location of the service recipient, i.e. outside India. 

Comments  

This clarification is in line with the circular issued under service tax which clarified that in case 

services involve testing, debugging or modification of software, the place of provision of service 

shall be the location of recipient of service. However, clarification was awaited under the GST 

regime. Hence, this clarification would provide relief to IT/ ITeS sector where companies were 

facing challenges due to adverse interpretation adopted by authorities at the time of audit / 

processing of refund of ITC. 
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Financial services 

GST on lending of securities 

It has been clarified that lending of securities is not a transaction in securities as it does not entail 

disposal of securities and accordingly, the activity of lending of securities would be treated as 

supply of services by the lender. Thus, GST is required to be discharged by the lender on the fee 

charged in respect of lending of securities.  

It has further been clarified that for transactions during 1 July 2017 to 30 September 2019, the 

lender of securities would need to discharge GST under forward charge. The nature of tax payable 

in all such cases would be IGST and the information about borrowers could be sought from SEBI. 

In case the lender has already paid CGST/SGST/UTGST, they would not be required to pay IGST 

again in lieu of those transactions.   

From 1 October 2019, GST on the lending fee has to be discharged by the borrower under reverse 

charge mechanism (RCM). The nature of supply shall remain to be inter-state and thus, IGST 

would need to be paid in all such cases. 

Comments 

This circular aims to provide much needed clarity on the aspect whether an element of service is 

involved in transactions of the scheme. However, as the circular is issued now in October 2019 

along with Notification No. 22/2019 – Central Tax (Rate) dated 30 September 2019, it raises 

concern for the recipient of such services, i.e. the borrower, in respect of availment of ITC of GST 

paid on such services due to specific time limit prescribed in section 16(4) of the CGST Act for 

availment of ITC for a particular financial year. Hence, such aspect further needs to be evaluated / 

examined in the hands of the borrowers. 

Other clarifications  

Applicable GST rate on parts for the manufacture of solar water heater and system 

It has been clarified that solar evacuated tubes covered under chapter 84 and other parts covered 

under chapter 84, 85 and 94, used in manufacture of solar water heater and system, would attract 

GST of 5 percent. 

Applicable GST on parts and accessories suitable for use solely or principally with a 

medical device 

Clarification has been provided with respect to applicability of GST on parts of ophthalmic 

equipment suitable for use solely or principally with an ophthalmic equipment. 

It has been clarified that parts and accessories suitable for use solely or principally with a medical 

device falling under heading 9018, 9019, 9021 or 9022 are taxable at 12 percent, as there was 

ambiguity that the GST rate on these goods should be 18 percent. 

Notification restricting availment of ITC 

The CBIC has issued a notification where the Central Goods and Service Tax Rules, 2017 have 

been amended to restrict the availment of ITC on unreported invoices / debit notes. 

Based on the aforesaid amendment, a registered person shall be entitled to avail ITC on invoices / 

debit notes not reported by the vendors up to a maximum of 20 percent of the eligible ITC 

reported by the vendors and appearing in the GSTR 2A. 
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Our point of view 

While a reconciliation of the ITC availed in the returns and GSTR 2A was a practice being followed 

by businesses, such restriction would mean that a monthly reconciliation would also have to be 

undertaken with respect to the ITC availed on the missing invoices. 

The ITC on missing invoices shall have to be separately mapped to avoid duplicity in availment of 

ITC in subsequent periods. 
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