
We are delighted to share a few important judgments/advance rulings passed under the Goods and Services Tax (GST), 
Customs, Central Excise, and Service Tax available in public domain from January to February 2022.  

Goods and Services Tax

Indirect Tax Newsletter 
Updates: Indirect tax judgments

M/s Ipca Laboratories Ltd. vs. Commissioner
2022-TIOL-270-HC-AHM-GST

The petitioner, located in a Special Economic Zone (SEZ), was engaged in the export of goods under a Letter of 
Undertaking. The petitioner had accumulated Input Tax Credit (ITC) on account of credits received from Input 
Service Distributor (ISD) and GST paid on inward supplies. The refund application filed by the petitioner for refund 
of unutilised ITC on account of zero-rated supplies was rejected by the revenue authorities. The authorities 
reasoned that since the SEZ unit is not required to pay GST on inward supplies, the GST paid by the SEZ unit is not 
treated as ITC. Moreover, there was no circular, notification/relevant guidelines providing guidance to process 
GST refund of units located in SEZ in respect of GST paid on inward supplies. While relying on precedents where it 
was held that in case of credits received from ISD, the recipient can claim refund, the Court allowed the writ 
petition. The order rejecting the refund was set aside and the revenue authorities were directed to process the 
refund claim of the petitioner.
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Jose Joseph vs. Assistant Commissioner of Central Tax and Central Excise
2022-TIOL-15-HC-KERALA-GST

The petitioner had filed a manual appeal against rejection of refund. This was rejected by the appellate authority 
on the ground that it was barred by limitation, i.e., the appeal was not filed within a period of 90 days from the 
communication of the order. The High Court observed that according to the GST law, the limitation period for filing 
appeal would commence after the order is uploaded online on the GST portal. Further, there is no provision in the 
law prescribing for manual filing of appeals and such process was adopted by the petitioner due to technical 
glitches of the GST portal. A similar view was also adopted by the Gujarat High Court. In the instant case, as the 
order (against which the appeal was filed) was never uploaded on the GST portal, the limitation period would not 
apply. The matter was remanded back for fresh adjudication. 

M/s Globus Petroadditions Pvt. Ltd. vs. The Union of India and Others
2022-TIOL-228-HC-MUM-GST

The petitioner had filed refund applications that were rejected by the adjudication authority. The appellate 
authority allowed the appeals filed by the petitioner against the said rejection. When the petitioner approached 
the adjudication authority to process the refund claims after the appellate order, the adjudicating authority 
rejected the subsequent application on the ground that the revenue authorities had decided to file an appeal 
against the appellate order before the Tribunal (which is yet to be constituted). The adjudicating authority also 
held that the appellate order was not legal and proper, and needed to be set aside. The High Court observed that 
the adjudicating authority had not followed the process according to the law. The authority was required to follow 
the order passed by the superior authority i.e., the appellate authority, even though it was not in agreement with 
the appellate order. Therefore, the adjudicating authority was directed to comply with the appellate order.

Assistant Commissioner (ST) and Others vs. Satyam Shivam Papers Pvt. Limited and Another
2022-TIOL-07-SC-GST

The respondent company was transporting goods and had generated an e-waybill. Due to a roadblock caused by 
political rallies, goods could not be delivered. In the meantime, the validity of the e-waybill expired. On re-
attempting to deliver goods, the vehicle was detained by the revenue authorities. due to the expiry of the e-
waybill. It was alleged that there was an intent to evade taxes by the respondent company. The Telangana High 
Court, while allowing the writ petition of the respondent company, had imposed costs upon revenue as the intent 
to evade taxes was not established by the revenue authorities. In the appeal made before the Supreme Court, it 
was observed that the High Court had passed a reasoned judgement and the delay in delivery was due to road 
blockages. The state ought to have provided a smooth passage of traffic. The Supreme Court enhanced the costs 
imposed on the revenue authorities and disposed of the appeal.

Samay Alloys India Private Limited vs. State of Gujarat
2022-TIOL-246-HC-AHM-GST

The petitioner could not file the GST return as the revenue authorities had blocked the Electronic Credit Ledger 
(ECL) in terms of the relevant procedures prescribed in the GST law. A negative balance was noticed in the ECL due 
to an entry posted by the revenue authorities and the petitioner could file the return only after the payment of 
such amount. The High Court observed that the provisions relating to blocking of ECL does not entitle the revenue 
authorities to make debit entries in the ECL of the registered person. The provision is merely to disallow the 
registered person from utilising the credit in the ECL for a limited period and on a provisional basis. As the negative 
entry resulted in recovery of taxes, which is dealt with in separate provisions under the GST law, the revenue 
authorities travelled beyond the scope of provisions relating to blocking of ECL. Accordingly, the writ petition was 
allowed and the revenue authorities were directed to reverse the entry made in the ECL.
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M/s Emcure Pharmaceuticals Ltd.
2022-TIOL-10-AAR-GST

The applicant approached the Maharashtra AAR seeking a ruling on the applicability of GST on various recoveries 
being made from employees, namely, canteen charges, bus transportation, and notice pay recovery. With respect to 
canteen charges, the Maharashtra AAR observed that the provision of canteen facility is not a transaction made in 
the course or furtherance of business. This service is being provided due to a mandate in the labour laws. Recovery 
of canteen charges from employees at subsidised rates would not be considered as “supply” under GST. A similar 
view was adopted for recoveries made for bus transportation and it was held that GST is not applicable on that. The 
AAR also held that notice pay recovery is made where the employee does not serve the period stipulated in the 
employment agreement. No consideration is flowing from an act of forbearance in as much as there is no breach of 
contract, as a question of any consideration for forbearance would arise in case of any breach of contract. It was 
also held that GST is not applicable on notice pay recovery as well.

M/s Rajesh Kumar Gupta
2022-TIOL-23-AAR-GST

The applicant receives incentives for early payment of invoice issued by the supplier through a cash discount, if 
payment is made before the due date or within certain days from the date of invoice. Based on the time taken for 
payment of invoices by the applicant, the supplier issues the receipt-cum-credit note of cash discount without 
considering GST on such cash discount. The question raised before the Madhya Pradesh Authority for Advance 
Ruling (AAR) was whether the applicant can avail ITC of full GST charged on invoices of the supply or a 
proportionate reversal of the same is required in case of post purchase discount. The AAR observed that per the 
GST law, secondary discount, which is not known at the time of supply, shall not be excluded while determining 
the value of supply. Accordingly, as the supplier was not reducing original tax liability, the applicant will be eligible 
to avail ITC per the invoice sent by the supplier, subject to payment of supply value and no proportionate reversal 
is required. It was also held that the amount received in the form of credit note is discount and not a supply by the 
applicant. 

M/s AIE Fiber Resource and Trading India Pvt. Ltd.
2022-TIOL-01-AAR-GST

The applicant imported goods into India and entrusted them with a logistic services provider who stored the goods 
in facilities in Free Trade Warehousing Zones (FTWZ). The applicant then identified customers and the logistic 
service provider delivered the goods on the applicant’s directions. Customers then took the delivery by filing an ex-
bond bill of entry and discharged customs liability. The applicant approached the Telangana AAR seeking 
clarification on the eligibility to avail ITC and whether invoices can be issued from its address located in Telangana 
when goods are dispatched from FTWZ to customers in other states. The AAR opined that with effect from 1 
February 2019, supply of warehoused goods to any person before clearance for home consumption shall not be 
chargeable to GST. Further, such activity will not form part of the value of exempt supply. Accordingly, reversal of 
ITC to the extent of inputs, input services, and capital goods used by the applicant to the extent of the aforesaid 
supply is not required. Further, the place of supply would be the location of goods where the delivery terminates. 
Moreover, it was held that the applicant is not required to obtain registration in other states to affect inter-state 
supplies.
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Sikka Ports & Terminals Ltd.
Advance Ruling No. GUJ/GAAR/R/57/2021

The applicant provides port and terminal managing services that include loading and unloading of cargo, 
transporting cargo from the vessels berthed in the sea to the port, and providing berthing facilities to the vessel 
and storage facilities. To guard the port facilities, the applicant hired vessels from contractors. They provide 
security as well as enable the applicant to comply with its obligations under the environmental laws by checking 
for any oil spillage/leak. The applicant approached the Gujarat AAR to determine the eligibility of ITC on the 
same. The AAR observed that the GST law does not allow ITC on vessels that are “goods”. In the instant case, the 
applicant procures services not just for vessel repair and maintenance, but also for security of vessels and 
pollution checks by way of operation, manning, and maintenance of vessels by a qualified crew. As contractors’ 
services are for the operation and maintenance of vessels to perform and enable transportation/discharge of 
cargo and security patrolling services, ITC would be available to the applicant.

M/s Ishwar Metal Industries vs. Commissioner of Central Excise and Central Goods and Services Tax
2022-TIOL-133-CESTAT-DEL
The appellant deposited service tax on the premise that services of shifting/laying of cables for widening/ 
renovating roads were taxable. Later, it was realised that service tax was not leviable on such services and 
accordingly, the appellant claimed refund. The refund was rejected on the ground that the service tax was actually 
payable by the appellant. The CESTAT held that per the case facts, services provided by the appellant were exempt 
and any amount paid due to a mistake can only be termed as a deposit. Accordingly, the revenue authorities were 
directed to refund the amount to the appellant.

Service Tax

M/s Hindustan Zinc Ltd. vs Commissioner, Central Excise & CGST- Udaipur 
2022-VIL-99-CESTAT-DEL-CE
The appellant filed a refund claim of CENVAT credit of cess amount lying unutilised, as on 30 June 2017, and was not 
transitioned to the GST regime. The claim was rejected by the adjudicating authority and the rejection order was 
upheld by the Commissioner (Appeals). In appeal before the CESTAT, it was held that cess amount has been paid by 
the appellant and CENVAT credit was availed in line with the provisions of the excise law. CENVAT credit of such 
amount was legally earned by the appellant and stood as a vested right of appellant, as on 30 June 2017. 
Accordingly, the adjudicating authority was directed to disburse refund.

Central Excise

Sushitex Exports India Ltd and Others vs. The Union of India and Another
2022-TIOL-123-HC-MUM-CUS
The petitioner was issued a Show Cause Notice (SCN) in 1997. During the course of the proceedings leading to the 
issuance of SCN, the petitioner had deposited an amount that was sought to be adjusted in the SCN. As the SCN 
was not adjudicated in the past 23 years, the petitioner approached the Bombay High Court for quashing of the 
same and a direction to refund the amount deposited. The Court observed that a hearing on the matter was 
granted in 2006, but no order was passed. Therefore, the proceedings arising out of the SCN, having remained 
dormant for about 14 years (as hearing was given to the petitioner) should not be allowed to be carried forward in 
the absence of a satisfactory explanation. The SCN was quashed and the revenue authorities were directed to 
refund the amount paid by the petitioner.

Customs
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