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Summary
The Hon’ble Larger Bench of the Customs Excise & Service Tax Appellate Tribunal
(CESTAT), New Delhi, held that an appellant is required to deposit separately 10% of
the amount of the duty confirmed or penalty imposed (as the case may be), for
preferring a second appeal before the Tribunal, against an order of Commissioner
(Appeals).

Background


The dispute arises due to conflict in decisions of different benches of the
Tribunal. The Delhi Bench of the Tribunal in Balajee Structural (India) Pvt Ltd. v.
CCE, Raipur, held impliedly deposit of 10% of the amount of duty and penalty as
the case maybe, for preferring an appeal before the Tribunal against
Commissioner (Appeals) order. This is inclusive of 7.5% deposited at the time of
preferring appeal before the first appellate authority from the adjudication order.



Whereas, on the other hand, decision of the Kolkata Bench in Hindalco Industries
Ltd. 2016-TIOL-3050-CESTAT-KOL and of the Ahmedabad Bench in ASR
Multimetals Pvt. Ltd. 2016-TIOL-3154-CESTAT-AHM, held that pre-deposit of
10% of the amount of duty and penalty needs to be deposited over and above
the amount mandated to be deposited before the first appellate authority.

Issue
Whether an appellant has to pay 10% mandatory deposit over and above the
mandatory deposit of 7.5% of the duty liability/penalties, for preferring second appeal
before the Tribunal, as provided under Section 35F of the Central Excise Act, 1944 and
Section 129E of the Customs Act, 1962.

Decision of the Hon’ble Larger Bench of Delhi Tribunal


The intention of the legislature is very clear vide CBEC Circular dated 16.09.2014,
specifically paragraph 2.1, which states that in the event of appeal against order of
Commissioner (Appeals) before the Tribunal, an amount of 10% as pre-deposit is
to be paid on the amount of duty demanded or penalty imposed by the
Commissioner (Appeals).



First appeal can be entertained only on deposit of 7.5% and on conclusion of the
proceedings, if the appeal is disposed of, amount pre-deposited needs to be
refunded in accordance with law.



In order to prefer an appeal before the Tribunal, an appellant needs to deposit
10% of the amount of duty confirmed or the penalty imposed irrespective of the
amounts equivalent to 7.5% deposited by them, for preferring an appeal to the
first appellate authority.



The statutory right of second appeal must be considered as an independent right
and proceeding subsequent to pre-deposit of the amount to exercise first appeal,
needs to be considered as having come to closure.



Decision of the Tribunal Regional Bench at Ahmedabad in the case of ASR
Multimetals Pvt. Ltd. 2016-TIOL-3154-CESTAT-AHM was affirmed.

Hon’ble Larger Bench of Delhi Tribunal’s Interim Order No. 39/2017 dated
20.04.2017
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