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NCLT rejects Scheme of arrangement involving an outbound demerger 

Ahmedabad bench of the honorable NCLT vide an order delivered on 19 December 2019 

rejected petition1 filed u/s. 230 and 232 r.w.s. 234 of the Companies Act, 2013 (Act) for 

an outbound demerger involving transfer of specified undertakings of the demerged 

company to overseas resulting companies. 

Background: 

 Sun Pharmaceutical Industries Limited (SIPL / Demerged Company) filed a petition u/s. 230 

and 232 r.w.s. 234 of the Act with the NCLT seeking its sanction to a scheme of arrangement in 

the nature of demerger and transfer of two specified investment undertakings (including equity 

instruments, debt instruments and loans and advances) of SIPL, on a going concern basis, to 

its two overseas resulting companies, viz. Sun Pharma (Netherlands) B.V., Netherlands and 

Sun Pharmaceutical Holdings USA Inc., USA (collectively referred to as the ‘Resulting 

companies’). 

 The Resulting companies are direct / indirect wholly owned subsidiaries (WOS) of SIPL and thus 

no shares were to be issued or no consideration was payable by the resulting companies 

pursuant to the demerger. The Resulting companies were holding strategic investments in 

overseas operating companies and were authorised to undertake financial activities. The 

Scheme was proposed with an objective to consolidate the holding structure of the overseas 

direct and indirect WOS of SIPL.  

 The Scheme of arrangement envisages cross border arrangement. Thus, SIPL complied with the 

provisions of Section 234 of the Act and Foreign Exchange Management (Cross Border 

Arrangement) Regulations, 20182 (RBI Regulations) and submitted a compliance certificate to 

that effect. As per Rule 9 of the RBI Regulations, the above-mentioned compliance tantamount 

to deemed approval from the RBI. Further, RBI sent a letter to SIPL in which neither any 

opinion nor any objections were raised by the RBI to the Scheme. 

 SIPL also undertook other required compliance as required under the provisions of the Act and 

as directed by the NCLT.  

 While perusing the Scheme, Regional Director (RD) made an observation that Section 234 of 

the Act refers only to cross border mergers and amalgamations and that the same does not 

refer to ‘Demergers’. In reply to the observation, SIPL submitted that provisions of Section 234 

are applicable to the Scheme of Arrangement (either in the nature of a merger / demerger) and 

the Company has thus complied with the applicable rules framed under the RBI Regulations. 

SIPL referred to judgment delivered by the NCLT in the case of CP (CAA) 90 of 2018. 

Issues for consideration: 

Whether provisions of Section 234 of the Act refer to ‘cross-border demerger’? 

                                                
1 CP (CAA) No. 79/NCLT/AHM/2019 in CA (CAA) No. 38/NCLT/AHM/2019  
2 Guidelines issued by the Reserve Bank of India (‘RBI’) vide Notification no. FEMA. 389/20118-RB dated 20 March 2018  
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Ruling of the National Company Law Tribunal: 

 NCLT observed that provisions of the Section 230 and 232 of the Act (which relate only to the 

Indian companies), contain the word ‘compromise’ and / or ‘arrangement’ which is inclusive of 

the term ‘demerger’. However, Section 234 (which relates to the cross border mergers of 

Indian companies with foreign companies and vice versa) mention only about the words 

‘merger’ and / or ‘amalgamation’  and do not seem to contain the words ‘compromise’ and / or 

‘arrangement’ and / or ‘demerger’. Thus, it can be said that provisions of Section 234 of the Act 

do not provide for (or rather restrict) the demerger from Indian company(ies) into foreign 

company(ies). 

 NCLT further observed that rule 25A of the Companies (Compromises, Arrangements and 

Amalgamations) Rules, 2016 provides detailed procedure and requirements for cross border 

mergers. However, it is silent on ‘demerger’ and mentions only ‘mergers’ and ‘amalgamations’. 

 It was further stated that the draft RBI regulations defined ‘cross border merger’ to mean any 

merger, demerger, amalgamation or arrangement between Indian company(ies) and foreign 

company(ies), in accordance with Companies (Compromises, Arrangements and 

Amalgamations) Rules, 2016 notified under the Act. However, when the final RBI regulations 

were notified, the term ‘demerger’ was specifically deleted / excluded from the definition of 

‘cross border merger’. Thus, it is crystal clear that the term ‘demerger’ was intentionally 

removed from draft regulations and it was not to be allowed in the cases of cross border 

mergers of the Companies with foreign companies. 

 Considering the above observations, the NCLT held that Section 234 of the Act does not permit 

‘cross border demergers’ as mentioned by the RD. NCLT further said that the function of the 

court is to administer the law and not to legislate it. If any provisions of law is clear beyond all 

ambiguity, it is to be implemented regardless of the fact that it causes hardship to a particular 

party. 

 NCLT further mentioned that although the doors have now been opened for Indian companies 

for outbound mergers, the law is still silent on cross border demergers. While it was possible for 

a foreign company to transfer its undertaking / business to an Indian company under the 

erstwhile Act, as Section 394 applied to demergers as well as merger, Section 234 of the Act 

only refers to ‘mergers and amalgamation’ without any express mention of ‘demergers’. 

Comments:  

This ruling is first of its kind in case of cross border arrangement and it would be interesting to 

observe the future approach of other benches of NCLT / NCLAT. 

Considering that the current government is keen on taking measures for improving the ease of 

doing business in India, it would also be interesting to observe the approach of the government / 

regulators and whether they will consider amending the provisions to facilitate outbound merger. 
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