India | Tax & Regulatory | For private circulation only | 10 May 2018

p

Regulatory Alert
Stay Ahead…

Companies (Amendment)
Act, 2017 – impact on M&A

Issue no: RA/10/2018
In this issue:
Background
Impact on M&A
Conclusion
Do you know about Dbriefs?
Contacts

Background


Companies (Amendment) Act, 2017 (the Amendment Act) was passed on 3
January 2018 and has made several changes to the Companies Act, 2013 (2013
Act).



Ministry of Corporate Affairs (MCA) has brought in force the provisions of the
Amendment Act from time to time on 26 January 2018 and 9 February 2018.
Recently, in its third round on 7 May 2018, MCA brought in force additional
provisions of the Amendment Act. Key provisions that are likely to have an
impact on Mergers & Acquisitions (M&A) are summarized in this alert.

Impact on M&A


Meaning of “significant influence” and “joint venture” in the definition of
“associate company” has been altered / clarified as under:
–

“Significant influence” would mean control of at least 20% of total voting
power (as against earlier requirement of 20% of total share capital), or
control of or participation in business decisions under an agreement.

–

“Joint venture” which was not defined under the 2013 Act has been defined
to mean a joint arrangement whereby the parties that have joint control of
the arrangement have rights to the net assets of the arrangement.



One of the parameters for determining holding-subsidiary relationship would
now be on the basis of the holding company exercising or controlling more than
one-half of the total voting power in the subsidiary company (as against the
earlier requirement of exercising or controlling of more than one-half of total
share capital which was aggregate paid-up equity share capital and convertible
preference share capital) either at its own or together with one or more of its
subsidiary companies.



Sweat equity shares may be issued at any time after registration of the
Company (as against the earlier cooling period of completion of 1 year from the
date of commencement of business).



In case Audit Committee does not approve a Related Party Transaction (RPT)
(other than those transactions referred in section 188 of the 2013 Act) it shall
make its recommendations to the Board.



Audit Committee may ratify RPT not exceeding ` 10 million entered into by a
director or officer of the Company without its approval. Such ratification should
be done within 3 months of entering into a RPT and if such RPT is not ratified by
Audit Committee, then such RPT shall be voidable at the option of the Audit
Committee. Further, such director shall also indemnify the Company for any
loss arising from such RPT.



Section 185 (loan to directors etc.) of the 2013 Act has been replaced entirely.
Key features of the amended section 185 are as under:-

Complete ban on giving loan, providing guarantee or security in relation to
loans to any director of the Company or its holding company or any partner

or relative of any such director or any firm in which such director or his
relative is a partner.
-

Advancing loan, providing guarantee or security in relation to loans to
“interested persons” now permitted subject to approval of members by
special resolution, disclosure in explanatory statement on purpose for which
such loan/guarantee/security to be utilized and on lending company being
satisfied that such loans are utilized only in relation to principal business
activities of the borrowing company.
“Interested person” to include:-

Private companies in which concerned director is a director / member

-

Bodies corporate at a general meeting of which at least 25% of the
total voting power may be exercised or controlled by any such director,
or by two or more such directors, together; or

-

Bodies corporate, whose Board, Managing Director or Manager is
accustomed to act in accordance with the directions or instructions of
the Board, or of any director or directors, of the lending company.

-

Exemption provided to investment companies to continue with interest on
loans being now benchmarked with prevailing yield of 1-year, 3-year, 5year or 10-year government security, closest to the tenor of the loan, as
against earlier benchmarking of interest with the Bank rate declared by
RBI.

-

In case of contravention of section 185, officers-in-default shall also be
liable for the penalty, in addition to the existing penalty on the company,
concerned director or other person to whom the loan/ guarantee etc. is
advanced.

Conclusion
The changes made by the Amendment Act could require a re-evaluation of corporate
structures, particularly in relation to holding-subsidiary and associate relationship,
and inter-corporate loans and advances etc.
Source:

Companies (Amendment) Act 2017 published in the Official Gazette dated 3 January 2018

Notification No. S.O. 1833(E) dated 7 May 2018 issued by MCA
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