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Provisions allowing takeover offer pursuant to any compromise or arrangement 

for unlisted companies  

Government notifies takeover norms for unlisted companies  

Background: 

The government proposes to notify provisions of section 230(11) and 230(12) of the Companies 

Act, 2013 (2013 Act). Section 230(11) deals with any compromise or arrangement that may 

include a takeover offer made in prescribed manner. For listed companies, such takeover offer has 

to be as per the regulations framed by the Securities and Exchange Board of India (SEBI). 

Ministry of Corporate Affairs, Government of India (MCA) has issued draft notification to 

operationalise the provisions of section 230(11) and 230(12) of the 2013 Act. As a consequence, 

the MCA has also issued draft amendments to the Companies (Compromises, Arrangements and 

Amalgamations) Rules, 2016 and National Company Law Tribunal Rules, 2016 (collectively referred 

to as the Rules).  

Key highlights of the proposed amendments: 

 Any member who along with other member(s), holds 75 percent or more of the “shares” of the 

Company, can make an application for compromise or arrangement, for the purpose of 

takeover offer. Such an application should be made for acquiring any part of the remaining 

shares of the Company. 

Note: 

 The term “shares” has been defined to mean the equity shares of the company carrying 

voting rights, and includes any securities, such as depository receipts, which entitles the 

holder to exercise voting rights. 

 Transfer or transmission of shares through a contract, arrangement or succession, or any 

transfer made in pursuance of any statutory or regulatory requirement do not form part of 

the above mechanism. 

 The application of compromise or arrangement for takeover offer shall contain a report of the 

registered valuer disclosing: 

 The highest price paid by any person or group of persons for acquisition of shares during 

last 12 months; and  

 The fair price of shares of the company taking into account valuation parameters including 

return on net worth, book value of shares, earning per share, price earning multiple vis-a-

vis the industry average, and such other parameters as are customary for valuation of 

shares of such Company. 

 The acquiring member needs to open a separate bank account and deposit at least 50 percent 

of the total consideration payable under takeover offer. 

 If any person is aggrieved by the takeover offer, he may make an application to NCLT, which 

will decide the case on merits.  
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 Takeover offer for listed companies will continue to be governed by SEBI (Substantial 

Acquisition of Shares and Takeovers) Regulations, 2011. 

 From an income-tax perspective, members may have to keep the following in mind while 

making offer for takeover:  

 Withholding tax obligations and related compliances where offer is made to non-residents; 

and  

 Implications of section 50CA and section 56(2)(x) of the Income-tax Act, 1961 for the Seller 

and Buyer of shares respectively.   

Note: Section 50CA requires that where sale consideration on transfer of an unquoted share is 

less than its fair market value (FMV), capital gains be computed using such FMV as deemed 

sale consideration. Section 56(2)(x), similar to section 50CA, is an anti-abuse provision that 

taxes the buyer if he acquires or receives those shares at a price below the FMV. Rule 11UA/ 

11UAA of the Income-tax Rules, 1962 requires FMV to be computed at net book value (after 

considering prescribed adjustments) of the company whose shares are being transferred.     

Conclusion:  

Once notified, the amendments will provide an opportunity to majority shareholders of unlisted 

company to acquire shares from the minority shareholders. These provisions are voluntary and its 

success depends on the acceptability of the proposal by the minority shareholders. 

The amendments do not provide any definite timelines for completion of the offer. This may 

prolong the completion of the scheme of compromise or arrangement. 

Formal notification in the Official Gazette is awaited. 

Source: Draft notification dated 3 February 2020 issued by MCA notifying the provisions of Section 230 (11) and (12) of 

the Companies Act, 2013, Companies (Compromises, Arrangements and Amalgamations) (Amendment) Rules, 2020 and 

National Company Law Tribunal (Amendment) Rules, 2020. 
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