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APA, MAP resolutions can have persuasive value for litigation 

MAP resolution applied for uncovered transactions by High Court                        

Executive summary:  

Hon’ble Bombay High Court (High Court) dismissed Revenue’s appeal and applied MAP resolution 

for determining arm’s length price for transactions of similar nature. 

Facts: 

 The appellant, JP Morgan Services India P Ltd., a US-headquartered company, rendered ITeS 

services to its AEs, which are primarily US-based companies (96 percent of the total 

transactions) and some non-US based (only 4 percent) during AY 2007-08, and earned a profit 

margin of 12.26 percent on a cost-based remuneration model. The appellant had filed appeal 

before the ITAT after following the appeal procedure before the lower appellate authorities. 

 The Revenue, while determining the arm’s length price of the international transactions with its 

AEs, did not distinguish between the two transactions — the US and the non-US transactions, 

and applied a profit mark-up of 21.58 percent, thereby initiating a total adjustment of 

Rs.39.30 crores. 

 The US AE had also initiated a MAP with the US IRS against the above TP addition to avoid 

double taxation. The two competent authorities, in the due course of time, negotiated and 

arrived at the profit mark-up of 14.38 percent for US-based international transactions. 

 Pursuant to the above MAP resolution, the appellant appealed before the ITAT to apply the 

above arm’s length price, as agreed in the MAP, to the remaining 4 percent of the non-US 

based transactions as well. Primary contention was that there was no distinction in the nature 

of services for the two transactions. Also, that the lower authorities had not made any 

distinction between the US and non-US based international transactions. 

 The Revenue argued that there is no concept of determination of arm’s length price as per 

MAP. The Revenue also contended that the arm’s length price for non-US based international 

transactions should be computed independently. 

 The ITAT observed that there was no distinction between the US and non-US based 

transactions and applied the cost plus mark-up agreed in MAP for the non-US based 

transactions as well.    

 Revenue filed appeal before the High Court against the order of the ITAT. The High Court 

dismissed Revenue’s appeal. 

Question before the HC: 

Whether MAP resolution be used for determination of ALP for transactions which are not covered 

under the MAP? 

Observations and rulings of the High Court: 



 

 ©2019 Deloitte Touche Tohmatsu India LLP 
 

 The High Court observed that ITAT did not mechanically apply the MAP resolution for 

determining arm’s length price for non-US based transactions. The ITAT applied the same 

arm’s length price after detailed consideration.  

 Orders of the lower tax authorities did not make any distinction between the US and non-US 

based transactions. Similarly, no distinction was made in the financial statements by the 

appellant. 

 The High Court further observed that the appellant had also concluded bilateral APA with the 

US for its covered international transactions, wherein it was specifically agreed that the 

outcome agreed under MAP for the appellant’s international transactions with the AE in the US 

would apply to the appellant’s transactions with non-US AEs as well.1 

 In view of the above observations, the High Court dismissed the Revenue’s appeal. 

Conclusion 

Delhi bench of the ITAT applied APA resolution to the uncovered transactions for the first time in 

2016 in the case of Ranbaxy. Following that several ITAT benches and High Courts used APA and 

MAP resolution for determining arm’s length price for the similar transaction, either for the past 

years or for the same year, recognising its persuasive value. This created a concern in the CBDT on 

mechanical application of the APA and MAP resolutions to the pending disputes before the appellate 

authorities. Subsequently, the government started putting certain clause in APAs restricting the 

APA only to covered period and covered transactions.  

This Bombay High Court judgement has brought out clearly that if there is similarity between the 

circumstances and the nature of transactions, APA and MAP results can provide persuasive value 

before the courts. But that cannot be considered automatic or mechanical. It needs to be 

appropriately substantiated before the appellate authorities. 

Judgement: Principal Commissioner of Income Tax versus J.P. Morgan Services India Pvt. Ltd. (ITA No. 4 of 2017 with ITA 

No. 170 of 2017) 

1Note: This statement would have emanated due to negotiations for MAP as well as for bilateral APA happening at the same 

time between India and the US competent authorities. 
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