
We are delighted to share a few important judgments/advance rulings passed under the Goods and Services Tax 
(GST), Customs, Central Excise, and Service Tax available in the public domain from July to August 2023. This 
issue also covers some updates from the indirect tax perspective.

Goods and Services Tax

Indirect Tax Newsletter 
Indirect tax updates

Aastha Enterprises vs. State of Bihar and Anr.
2023-VIL-546-PAT (High Court of Patna)

The petitioner had availed input tax credit (‘ITC’) on inward supplies procured by it. However, 
department denied such ITC on the grounds that the seller has not paid GST to the Government. 

Aggrieved by the order passed by the department for denial of ITC, the petitioner filed a writ 
petition before Patna High Court (‘HC’). 
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Cube Highways and Transportation Assets Advisor Pvt. Ltd. vs. Asst. Comm. 
2023-VIL-547-DEL (High Court of Delhi)

The petitioner was providing investment advisory services to its overseas group company
regarding acquisition of target companies in India. The petitioner treated the same as export of
service. The petitioner filed a refund claim in respect of such export. However, the refund claim
was rejected on three grounds. Firstly, the petitioner is an intermediary. Secondly, the services
provided by the petitioner requires physical presence of the recipient Thirdly, the services
provided by the petitioner are in relation to immovable property. Thus, the adjudicating
authority held that the place of supply of such services was in India. Against the rejection of
refund claim, the petitioner filed an appeal before the appellate authority which upheld the
rejection order.

Aggrieved by the order of the appellate authority, the petitioner filed a writ petition before
Delhi HC.

The HC noted that as per the contractual terms, the petitioner was required to act as an
independent service provider and the agreement between the parties was on principal-to-
principal basis. The petitioner has rendered the subject advisory services on its own account.
Also, when the petitioner renders advisory/consultancy services on its own account, there are
only two entities viz. service provider and service recipient. Hence, it cannot be termed as an
intermediary. As regards the rejection of claim on the second ground, the HC noted that the
there is no allegation in the show cause notice (‘SCN’) that the petitioner has rendered any
service to an individual and hence, the question of such service requiring physical presence of
an individual does not arise. Further, the HC also held that the petitioner is providing advisory
services and not any service in relation to immovable property. Thus, the HC set aside the
rejection order.

The HC referred to the provisions of section 16 of the Central Goods and Services Tax Act, 2017

(‘CGST Act’) and noted that one of the conditions for availment of ITC is that the GST is paid by

the supplier to the Government. The HC noted that in support of its claim, the petitioner has

produced invoice copies, payment details and documents evidencing transportation of goods.

However, production of these documents does not absolve the petitioner from the specific

condition of payment of GST by the supplier in order to avail ITC. It held that the Government

could proceed to recover the amount from the supplier, as the petitioner is not entitled to avail

ITC in cases where GST is not paid by the supplier to the Government.



Indirect tax newsletter

3

Suncraft Energy Pvt. Ltd. vs. Assistant Commissioner 
2023-VIL-487-CAL (High Court of Calcutta)

The petitioner had procured certain services from a vendor and availed ITC thereon during FY
2017-18. However, invoice issued by the vendor was not reflected in Form GSTR-2A of the
petitioner. A SCN was issued to the petitioner on the ground that the invoice is not reflected in
Form GSTR-2A of the petitioner, and it implies that GST has not been paid by the vendor in
respect thereof to the Government. Accordingly, SCN was adjudicated, and the petitioner was
denied ITC.

Against the denial of ITC, the petitioner filed a writ petition before Calcutta HC.

The HC noted that the petitioner was in possession of tax invoice, had actually received the
services and had made the payment towards value of service along with GST to the vendor.
The HC referred a press release where it was clarified that facility to view invoices in Form
GSTR-2A by the recipient is in the nature of taxpayer facilitation and does not impact the
ability of taxpayer to avail ITC. It was also clarified that in case of non-payment of GST,
recovery shall be made from the seller. However, reversal of ITC by the buyer shall also be an
option available with the authorities to address the exceptional situations like missing dealer,
closure of business by the selling vendor, the vendor not having adequate assets etc. Thus, the
HC held that the authorities should have first taken action against the vendor and unless there
are any exceptional circumstances, it was not justified in requiring the appellant to reverse the
ITC.
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Ramesh Kumar Patodia vs. Citibank and Ors. 
2023-VIL-480-CAL (High Court of Calcutta)

The petitioner was holding a credit card issued by the respondent bank. The petitioner took a 
loan from the bank which was repayable in 12 EMIs. The bank charged GST on the interest 
amount. EMI was reflected in the credit card statement. 

The petitioner filed a writ petition before the Calcutta HC on the grounds that no GST was 
chargeable on the interest amount as the same was exempt.

The HC noted that the interest charged on loans is exempt from GST with the exception of 
interest involved in ‘credit card services’. The HC referred to the definition of ‘credit card 
services’ provided under the Finance Act 1994 as the same is not defined under GST law. The HC 
noted that in order to constitute credit card service, the service should be between the issuer of 
the card and the holder of the card and that the service should have some relationship or nexus 
with the holding, operation or use of such card. It was not the case that the loan was advanced 
through use of card or it was generated by charging the petitioner’s card. Merely because loan 
amount was shown and EMI was indicated in credit card statement of the petitioner does not 
mean that it was a credit card transaction. Loan transaction was entirely  separate. Accordingly, 
the HC directed the bank to refund the amount of GST charged on interest to the petitioner. 

Thirumalakonda Plywoods vs. Assistant Commissioner
2023-VIL-472-AP (High Court of Andhra Pradesh)

The petitioner was engaged in hardware and plywood business. The petitioner filed Form GSTR-
3B for March 2020 after the due date along with a late fee. In the said return, the petitioner had 
claimed certain ITC which was beyond the time limit prescribed under section 16(4) of the CGST 
Act. The authorities issued a SCN and adjudicated the matter for denial of ITC to the petitioner. 

Aggrieved by the order denying ITC, the petitioner filed a writ petition before Andhra Pradesh 
HC. The petitioner alleged that once the authorities have accepted Form GSTR-3B with late fee, 
it shall be deemed that they have condoned the delay in claiming ITC beyond the period 
mentioned under section 16(4) of the CGST Act. It further contended that section 16(2) 
overrides section 16(4) and therefore, once the conditions mentioned under section 16(2) of 
the CGST Act are satisfied, ITC can be claimed without reference to any time limit. 

The HC held that section 16(2) and section 16(4) are two different restrictive provisions. The 
provisions of section 16(4) are non-contradictory provisions and therefore, section 16(2) will not 
override the provisions of section 16(4). 
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Luminous Power Technologies Pvt. Ltd. vs. State Tax Officer
2023-VIL-558-MAD (High Court of Madras)

The petitioner was transporting certain goods in pursuance of a sale made. However, the

buyer rejected the consignment before taking the delivery when the goods were still in

transportation. For returning the goods, the petitioner generated fresh e-way bills. The goods

were detained by GST officers and a SCN was issued for imposing penalty on the grounds that

the goods were not accompanied by the credit note.

Against the SCN, the petitioner filed a writ petition before the Madras HC.

The HC held that the credit note was not required to be issued as the goods were being

returned even before having been received by the buyer. The credit note is required only for

adjustment of tax liability. Thus, the HC held that the detention of the goods was illegal and

set aside the impugned SCN.

Karnani F&B Specialties LLP 
2023-VIL-31-AAAR (West Bengal Appellate Authority for Advance Ruling)

The appellant was engaged in the business of providing restaurant and banquet renting service. 
Both the services were provided from separate premises. Along with restaurant service, 
alcoholic liquor was also sold. The appellant availed ITC on the inward supplies procured for 
banquet service, no ITC was availed in respect of restaurant service. 

The appellant had filed an application for advance ruling on the question as to whether it is 
required to undertake reversal of ITC to the extent the turnover relates to sale of alcoholic 
liquor. Authority for Advance Ruling (‘AAR’) held that sale of alcoholic liquor for human 
consumption is an exempt supply in respect of which ITC is not available. Against the ruling of 
AAR, the appellant filed an appeal before the Appellate Authority for Advance Ruling (‘AAAR’). 

Even if an assessee satisfies the conditions mentioned under section 16(2) of the CGST Act, ITC 
needs to be claimed within the time limit prescribed under section 16(4). Thus, both the 
provisions operate independently and are not mutually exclusive. The HC also held that the 
statutory time limit prescribed under section 16(4) cannot be condoned by collecting late fee. It 
held that ITC is not a statutory right, rather it is a mere concession/rebate/benefit granted by 
the Government and hence, the Government can impose conditions including time limitation 
for claiming such concession. 
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Chamundeswari Electricity Supply Corporation Ltd. 
2023-VIL-147-AAR (Karnataka Authority for Advance Ruling)

The appellant proposed to set up public charging stations (PCS) for charging of electric vehicles. 
The applicant would  collect electric vehicle charging fees that would have two components, 
energy charge and service charge. 

The applicant filed an application before the AAR to ascertain classification of the proposed 
activity i.e., whether it constitutes supply of goods or supply of services. 

The AAR noted that the activity of charging of electric vehicle involves charging of a battery i.e., 
conversion of electric energy to chemical energy in the premises of the applicant's PCS. 
Electricity which is a movable property and classified as goods, is not supplied as such to the 
consumer, rather it is converted into chemical energy. The AAR also noted that the applicant 
does not require any license under the Electricity Act, 2003 for PCS. Hence, it was held that 
there is no supply of goods in the present case. The owner of the electric vehicle is being 
allowed to use the infrastructure/facilities that are provided by the charging station and 
therefore, the said activity amounts to supply of service. 

The AAAR noted that the appellant was availing some common ITC at its head office which

was used for supply of restaurant as well as banquet renting services. It held that the

alcoholic liquor for human consumption is ‘goods’, though GST is not leviable on sale of such

goods. The AAAR held that alcoholic liquor for human consumption is a non-taxable supply

and also an exempt supply. Therefore, the appellant is required to reverse ITC in relation to

sale of alcoholic liquor for human consumption.

Srisai Luxurious Stay LLP
2023-VIL-149-AAR (Karnataka Authority for Advance Ruling)

The applicant was engaged in the business of running and managing paying guest
accommodation, service apartments and flats etc. The applicant took hostel/PG on rent from
the owner and sublet it further to the tenants. Apart from lodging facility, the applicant also
provided various ancillary services as well to the tenants such as, meals, security guards at the
premises, house keeping facilities, washing machine, vehicle parking facilities, etc.
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The applicant filed an application for seeking advance ruling on three questions, first, whether

the PG/hostel rent paid by the tenants is exempt from GST since they are used as residential

dwelling. Second, whether the charges collected for providing ancillary services can be

considered as bundled services along with the main service of providing a hostel on rent.

Third, whether GST is payable under RCM by the applicant on the rent paid to the owner.

The AAR noted that ‘service by way of renting of residential dwelling for use as residence’ is

exempt from GST. For ascertaining the meaning of ‘residential dwelling’, the AAR referred the

Education Guide issued in service tax regime and noted that residential dwelling refers to a

residential accommodation meant for permanent stay and does not include guest house or

lodging, etc. Therefore, provision of hostel/PG on rent by the applicant cannot be termed as

renting of residential dwelling and hence, the service provided by the applicant is not exempt

from GST. On the second question, the AAR noted that tenants can stay at the hostel/PG

without availing ancillary services. Hence, the ancillary services cannot be said to be naturally

bundled with the main supply of renting of hostel/PG. On the third question, the AAR held that

the applicant is required to obtain GST registration, and discharge GST liability under RCM on

the rent paid to owner.
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Service Tax

The assessee was a non-banking finance company engaged in providing various types of
loans to customers. In case there was a delay in repayment of EMI by the borrower, the
assessee charged ‘penal interest’ for the period of delay. The assessee also collected ‘bounce
charges’ in case a cheque given by the borrower for payment of EMI gets dishonored. The
penal interest and bounce charges were charged in terms of the agreement entered into
between the borrower and the assessee. The department demanded service tax on penal
interest and bounce charges on the grounds that in lieu of these amounts, the assessee
tolerated late payment of EMI and dishonour of cheque.

Aggrieved by the adjudication order, the assessee filed an appeal before CESTAT.

The CESTAT held that penal interest as well as original interest represent time value of
money. Penal interest represents the consideration for usage of money lent beyond the
agreed time. Thus, it was held that penal interest is nothing but interest only on which
service tax is not chargeable. CESTAT also referred various judgements and circulars issued by
CBIC wherein it was held that cheque bouncing charges and penal interest for late payment
cannot be considered as consideration for toleration of any act. Thus, the CESTAT allowed the
appeal and set aside the adjudication order.

Bajaj Finance Ltd. vs. CCE
2023-VIL-749-CESTAT-MUM-ST (CESTAT Mumbai)

Central Excise

The assessee was a manufacturer and collected freight charges from its customers. In some 
cases, the charges collected were more than the actual freight. Department alleged that the 
amount of freight collected from the customers over and above the actual freight is liable to 
be added in the assessable value for the purpose of charging excise duty. 

Aggrieved by the adjudication order, the assessee filed an appeal before the CESTAT. 

The CESTAT relied upon an earlier Supreme Court judgement wherein it was held that duty of 
excise is a tax on manufacture and not a tax on the profits made by a dealer on 
transportation. It held that excess amount of freight recovered from the customer is profit on 
account of transportation and not part and parcel of the value of the goods. Therefore, the 
excess amount cannot be included in the assessable value. 

Kashyap Sweetners Ltd. vs. CCE
2023-VIL-742-CESTAT-AHM-CE (CESTAT Ahmedabad)
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Notifications/Circulars/Instructions

CBIC has issued various notifications in respect of the following matters:

• Amendment of CGST Rules, 2017 regarding manner of dealing with difference in ITC
available in Form GSTR-2B and availed in Form GSTR-3B, generation of e-way bill in case of
intra-state movement of gold, precious stones, etc. and physical verification of business
premises in certain cases etc. (Notification 38/2023-Central Tax dated 4 August 2023)

• Special procedure to be followed by the electronic commerce operator in respect of 
supply of goods through it by the unregistered persons and composition taxpayers 
(Notifications no. 37/2023 and 36/2023-Central Tax dated 4 August 2023)

• Waiver of requirement for compulsory registration for certain persons supplying goods 
through electronic commerce operator (Notification no. 34/2023-Central Tax dated 31 July 
2023)

• Notification of ‘Account Aggregator’ in accordance with policy directions issued by 
Reserve Bank of India as the system with which information may be shared by GSTN portal 
(Notification no. 33/2023-Central Tax dated 31 July 2023)

• Exemption from filing annual return by the specified persons (Notification no. 32/2023-
Central Tax dated 31 July 2023)

• Special procedure to be followed by a registered person engaged in manufacturing of 
certain goods (pan masala, tobacco products, etc.) (Notification no. 30/2023-Central Tax 
dated 31 July 2023)

• Provisions of Finance Act, 2021 and 2023 are notified. The notified provisions pertain to 
amendments made regarding export of specified goods/service on payment of tax, 
restriction on furnishing of GST returns after the prescribed period and penalty provisions. 
(Notifications no. 27 and 28/2023-Central Tax dated 31 July 2023)

CBIC issues circulars in pursuance of 50th GST council meeting

CBIC has issued circulars on the following matters:

• For clarifying the GST rates and classification of certain goods;

• For clarifying applicability of RCM on the services supplied by the director in his 
personal capacity and whether supply of food and beverage in a cinema hall is taxable as a 
restaurant service.

(Circulars no. 200/12/2023 and 201/13/2023-GST dated 1 August 2023)

Central Board of Indirect Taxes & Customs (‘CBIC’) issues various notifications 
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GST Amendment Acts receives Presidential assent

CGST (Amendment) Act, 2023 and IGST (Amendment) Act, 2023 have received Presidential 
assent on 18 August 2023. The amendment acts seek to make changes with respect to taxation 
of online gaming. 

GST Compensation cess rates for certain items revised

CBIC has issued a notification for revising the rates of GST Compensation cess on certain 
specified goods (pan masala, tobacco products)

(Notification no. 3/2023-Compensation Cess (Rate) dated 26 July 2023)

Goods and services to be exported on payment of IGST

CBIC has issued a notification to notify that except specified goods (pan masala, tobacco 
products, etc.), all the goods and services can be exported on payment of IGST. The notification 
will come into force with effect from 1 October 2023. 

(Notification no. 01/2023-IGST dated 31 July 2023)

Restriction on import of IT hardware items

The restriction on import of laptops, tablets, all-in-one personal computers, ultra small form 
factor computers and servers falling under HSN 8471 will be effective from 1 November 2023. 

(Notification no. 26/2023 dated 4 August 2023)

Standard operating procedures in Kerala for monitoring IGST ITC reversal

SGST department of Kerala has issued standard operating procedure (‘SOP’) to ensure proper 
and timely reversal of ineligible IGST ITC. SOP lists down the steps for monitoring of ITC 
reversal. 

(SOP-1/2023)

Karnataka Karsamadhan Scheme 2023

Government of Karnataka has notified a ‘Karsamadhan Scheme 2023’ for settlement of pre-
GST legacy tax disputes. The scheme will cover the disputes under Karnataka Sales Tax Act, 
1957, Karnataka Value Added Tax Act, 2003, Karnataka Tax on Entry of Goods Act, 1979 and 
Central Sales Tax Act, 1956 etc. The scheme grants waiver of prescribed percentage of interest 
and penalty subject to specified conditions. 

(Order No. FD 07 CSL 2023 dated 18 July 2023) 
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For more information, please connect with:

Mahesh Jaising
Deloitte Touche Tohmatsu India LLP
mjaising@deloitte.com

Saloni Roy
Deloitte Touche Tohmatsu India LLP
saloniroy@deloitte.com
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