
We are delighted to share a few important judgments/advance rulings passed under the Goods and Services Tax (GST), 
Customs, Central Excise, and Service Tax available in public domain from November to December 2022. This issue also 
covers some of the updates from an indirect tax perspective.
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M/s Genpact India Pvt. Ltd. Vs. Union Of India and others
2022-TIOL-1413-HC-P&HC-GST

The petitioner is engaged in providing Business Processing Outsourcing services (including maintaining vendor/ customer 
master data, bookkeeping, developing, licensing, maintaining software, technical IT support services, data analysis etc.,) 
to the clients of a group company located outside India, on a principal-to-principal basis, under a sub-contracting 
agreement. It had filed refund application for refund of accumulated tax credit under the provisions of GST.

The adjudicating authorities held that the services provided by the petitioner are ‘intermediary services’ and do not 
qualify as ‘export of services’. This view was also upheld by the Appellate authority and accordingly, refund of 
accumulated input tax credit (ITC) was denied. 

The petitioner preferred a writ petition before Punjab and Haryana High Court (HC) contending that services are 
rendered on its own account, and it is not facilitating any supply of services between group company and its customers. 

The HC observed that the petitioner is acting on its own account, for providing services to its group company and is not 
liaising or acting as an ‘intermediary’ between group company and its customers. Emphasis was also laid on Circular No. 
159/15/2021-GST dated 20 September 2021, which clarified that sub-contracting for a service is not an ‘intermediary’ 
service. Therefore, the HC allowed the writ application filed by the petitioner and refund was ordered to be granted.

For detailed analysis, please refer to our Tax Alert.

https://www2.deloitte.com/content/dam/Deloitte/in/Documents/tax/Global%20Business%20Tax%20Alert/in-tax-gbt-Supply-of-BPO-services-noexp.pdf
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M/s KPM Enterprises vs. Commissioner, Delhi Goods and Services Tax & Ors.
2022-VIL-796-DEL

Dhruv Krishna Maggu vs. Principal Director General, DGGI (HQRS), RK Puram, New Delhi and Anr.
2022-TIOL-1555-HC-Del-GST

M/s Usha Martin Ltd. Vs. Additional Commissioner and others
2022-TIOL-1478-HC-Jharkhand-GST

The petitioner is engaged in manufacture of iron, steel products and procures iron ore inputs from mines situated at 
different locations. During pre-GST regime, such mines were registered as ‘input service distributors’ and the 
petitioner used to receive CENVAT credit of service tax on the input service procured. Upon the implementation of 
GST, petitioner filed Form TRAN-1 to carry forward such unutilized CENVAT credit of service tax through its last filed 
return. 

The GST authorities issued show cause notice (SCN) proposing recovery of transitioned CENVAT credit, alleging 
wrongful availment. The petitioner responded to the SCN refuting all allegations. However, disregarding the 
submissions made by the petitioner, order was issued confirming recovery of the transitioned CENVAT credit along 
with interest and penalty. 

The petitioner preferred a writ petition before Jharkhand HC contending that the GST authorities do not have any 
jurisdiction to determine eligibility of CENVAT credit transitioned from pre-GST regime. 

The HC held that GST authority is not the proper officer to initiate proceedings under CGST Act for alleged 
contravention of the Central Excise Act (CEA) or Finance Act relating to ineligible CENVAT credit. The GST officers do 
not have jurisdiction to determine eligibility of erstwhile CENVAT credit.

The petitioner, registered in Delhi, placed an order to procure goods from a supplier located in Karnataka. The 

said goods were seized at Jaipur by Rajasthan State GST (SGST) authorities on the ground that the concerned 

officer found it to be suspicious. Such seizure was challenged by the petitioner before Rajasthan HC. 

Simultaneously, the Rajasthan SGST officer, visited Delhi, did a physical inspection of petitioner’s office and 

alleged that it was non-functional. No field visit report was uploaded on the GSTN portal, and no prior intimation 

notice was served to the petitioner before carrying out such physical inspection. On the ground of non-

functioning place of business, SCN was issued to the petitioner, followed by order for cancelling of GST 

registration. 

The petitioner preferred a writ petition before the Delhi HC against the order of cancellation of registration. 

Petitioner contended that it was not given any opportunity to be present at site before conducting the physical 

inspection.

The Delhi HC held that impugned SCN cannot be sustained as it is issued on the basis of an inspection which was 
carried out in contravention of CGST Rules. The petitioner should have been given an opportunity to be present at 
site before the physical inspection. Therefore, the SCN and order of cancellation of registration was set aside.

The Directorate General of GST Intelligence (DGGI) received a communication from a bank manager that certain 
high value transactions related to refund of GST are credited to four different newly opened bank accounts. Such 
refund amount was immediately withdrawn. It was discovered that the bank accounts were in name of four 
separate firms having same address. On further investigation by the DGGI, it was found that proprietors were 
running multiple fake firms to claim fraudulent refund of IGST. It was also discovered that the place of business of 
the firms were non-functional and non-existent. As a part of investigation, petitioner’s computer, laptop, 
documents etc. were seized by investigating authorities.  
The petitioner preferred a writ petition before the Delhi HC, seeking return of ‘laptop, computer, documents’ 
etc., which were seized by the DGGI authorities and contended that as per the GST provisions, seized ‘goods’ 
must be returned within six months. On the other hand, DGGI contended that time limit of six months in not 
applicable, if the seizure pertains to ‘documents, books, or other things’. 
The HC differentiated between seizure of ‘goods’ and ‘documents or books or things’ and held that the retention 
period is different in case of seizure of ‘documents or books or things’. The HC held that ‘documents or books or 
things’ can be retained by the officer as long as it is required for examination and for inquiry of proceedings, 
subject to prescribed provisions.  Therefore, the HC did not find it appropriate to direct the release of ‘computer, 
laptop, documents’. 
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M/s Jagdalpur Motors vs. Union of India and others
2022-TIOL-1492-HC-Chattisgarh-GST

The petitioner could not file Form TRAN 1 and TRAN 2 on the GSTN portal on the introduction of GST, within the 
stipulated period, due to technical glitches. Pursuant to order of Supreme Court (SC) in case of Filco Trade Centre Pvt. 
Ltd., GSTN portal was re-opened to file Form TRAN-1. However, at the time of filing the said form on the GSTN portal, 
petitioner made an inadvertent mistake. The petitioner applied before the jurisdictional authority to seek permission 
to revise Form TRAN-1 , but the said request was not considered by the jurisdictional authority.

The petitioner preferred a writ petition before Chhattisgarh HC to seek directions that the jurisdictional authorities 
re-open the GSTN portal and allow the rectification of the mistake made while filing Form TRAN 1.

On behalf of Revenue, it was contended that the petitioner cannot be permitted to revise its declaration since 
reopening of portal was a one-time measure. 

The HC allowed the writ petition and held that reopening of portal cannot dilute statutory provision allowing revision 
of declaration. The HC order that GSTN be instructed to open the portal  and permit the petitioner to revise its 
declaration.

Adisan Laboratories Pvt. Ltd. And Aditya Ramesh Devadhar vs. Union of India
2022-TIOL-1528-HC-Mum-GST

The petitioner had filed refund application of unutilised accumulated ITC, on account of inverted duty structure. The 
petitioner received an email from jurisdictional authority that a notice has been issued in respect of such refund 
claim. However, the petitioner discovered that no notice was served or was available on GSTN portal and accordingly, 
informed the jurisdictional officer. Irrespective of such intimation, the refund rejection order was passed by the 
adjudicating authority.

The petitioner preferred a writ petition before the Bombay HC against the validity of refund rejection order and 
contended that it was not given any prior opportunity of being heard before passing the rejection order. 

The Bombay HC held that it is an undisputed fact that the non-service of notice was brought to the notice of the 
adjudicating authority, well before passing of the refund order. Initiating any proceedings on the basis of a notice 
which was never served, results into denial of ‘opportunity of being heard’. Therefore, the refund rejection order was 
quashed, and refund application was restored.

M/s Myntra Designs Pvt Ltd 
2022-TIOL-37-AAAR-GST

The applicant is an e-commerce company and is engaged in the business of selling fashion and lifestyle products 
through its portal. It has entered into an agreement with an overseas entity for providing advertising space on its e-
commerce portal. The applicant has no privity of contract with the customers of such overseas entity. 
The applicant approached the Authority for Advance Ruling (AAR) seeking advance ruling, inter alia, on  whether the 
transaction of providing space on its portal for advertisements provided by a foreign entity, for a consideration, is 
taxable. 

The AAR held that the present question involves the determination of place of supply (PoS) which is outside the 
jurisdiction of AAR. The applicant filed an appeal before the Appellate Authority of Advance Ruling (AAAR) 
challenging AAR’s ruling. 

The AAAR held that AAR was incorrect in not passing a ruling on the question of taxability of the transaction of selling 
advertisement space on web portal. It opined that AAR has jurisdiction to pass a ruling on the issues of PoS, if such 
determination is linked with the liability to pay tax on any goods or services or both. The AAAR remanded the matter 
back to AAR, for a fresh consideration.
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M/s Multiverse Technologies Pvt. Ltd.
Advance Ruling No. KAR ADRG 36/2022

The applicant is engaged in providing computer software application services (app) for facilitating transactions of 
supply of goods or services or both, connecting sellers and buyers. An enrolment/subscription fee is charged from 
the suppliers/sellers and recipients/buyers, to get registered on the app.

The applicant approached the AAR seeking advance ruling on (a) Whether the applicant satisfies the definition of 
electronic commerce operator (ECO); and (b) whether the applicant is liable to pay GST on supply of goods or 
services by the suppliers/sellers to the recipients/buyers. 

Relying on the definition of ECO provided in the GST law, AAR held that the applicant qualifies as an ECO. Further, 
the AAR discussed that the applicant is involved only in the ‘identification’ of the supplier of services and does not 
take responsibility for the operations and completion of the service. Thus, the supply of services is not done 
‘through’ the ECO. Moreover, the supplier raises invoices on its customer, who pays them directly. Thus, even 
though it qualifies the definition of being an ECO, it is not liable to discharge tax liability under reverse charge 
mechanism on behalf of the seller.

Customs/ FTP

The petitioner is engaged in the export of processed minerals and iron-ores and is a recognised trading house. 
Under the EXIM policy during 1988-1991 (original EXIM policy), a trading house would be eligible to an 'additional 
license' on the basis of the admissible exports of processed minerals and iron-ore (export of ‘unprocessed’ 
minerals and iron ores was excluded from list of eligible items). This exclusion was later amended to ‘minerals and 
iron-ores’ in the EXIM policy of 1990-93 (new EXIM policy). Relying on the original EXIM policy, in February 1990, 
the petitioner entered into a contract with an overseas company to export its ‘processed’ iron-ore. The petitioner 
exported ‘processed iron ore’ during the period between April 1990 to March 1991. During this period, ‘minerals 
and iron ore’ were in the list of ineligible items. Later, upon actual export of processed iron ore and realisation of  
net foreign exchange (for 1990-91), the petitioner applied to the Controller of Imports and Exports for additional 
license . The application of the petitioner was rejected on the ground that there was no provision for grant of 
additional license in the new EXIM policy.

The petitioner contended that it had effectively entered into a commercial and financial commitments at the time 
of original EXIM policy, even though the actual export took place when the new EXIM policy was in place. Thus, the 
petitioner is entitled to claim benefit under the original EXIM policy.

The SC held that the benefit of additional license has rightly been denied to the petitioner. At the time of actual 
export  ‘minerals and iron ores’ was not an eligible item to claim additional license under the new EXIM policy. The 
SC also observed that doctrine of promissory estoppel shall not be applicable in this case.

Chowgule and Company Limited vs. Assistant Director General of Foreign Trade (DGFT) and Ors.

2022-TIOL-95-SC-CUS

Central Excise

M/s Sansera Engineering Limited vs. Deputy Commissioner, LTU, Bengaluru

2022-TIOL-102-SC-EX

The petitioner exported goods on payment of excise duty and filed for rebate of such excise duty paid, as per 
Central Excise Rules (CER). The adjudicating authority rejected the rebate claim as time barred as they were filed 
after the period of one year, as prescribed in section 11B of CEA. 

The petitioner preferred a writ petition before the Karnataka HC which upheld the decision of revenue authorities, 
that the rebate claim is barred by limitation as per section 11B of CEA. Accordingly, the petitioner preferred a 
special leave petition (SLP) before SC, as to whether the time limit prescribed under Section 11B of CEA is 
applicable on rebate claims filed in terms of Rule 18 of CER. 

Dismissing the SLP, the SC held that as per the ‘explanation’ to section 11B of CEA, refund includes rebate of duty 
of excise as well. Therefore, rebate of duty has to be made within one year of the ‘relevant date’ before the 
appropriate authority. The fact that Rule 18 of CER has no reference to Section 11B of CEA, it does not mean that 
the prescribed limitation period of one year will not be applicable on rebate claims. 
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Service Tax

The appellant is engaged in the provision of marketing, administrative and support services and has entered into an 
agreement to provide the said services to its related overseas entity. In terms of CENVAT Credit Rules (CCR), the 
appellant had claimed refund of unutilised accumulated credit on input and input services attributable to export of 
its service. The refund claim was rejected by the original adjudicating authority on the ground that the appellant is 
acting as an ‘intermediary’ and the services are not export of services. The order of adjudicating authority was also 
upheld by the Commissioner (Appeals). The appellant filed appeal before the Tribunal against the order of 
Commissioner (Appeals) contending that the services provided by the appellant are on ‘principal-to-principal’ basis 
and is not in nature of intermediary services. Quoting relevant clauses from the agreement, the appellant 
contended that the consideration is not dependent on the sale made by overseas related party to their customers.

The Tribunal examined the agreement and held that the appellant provides services as an independent contractor. 
Further, the arrangement is on a “principal to principal” basis. Therefore, the services provided by the appellant will 
qualify as ‘export of service’ and refund was allowed to the taxpayer.

Update on recommendations made in 48th GST Council meeting held on 19 December 2022

Various recommendations have been made by the GST Council in its 48th meeting with respect to change in tax 

rates, measures for trade facilitation which includes issuing the circulars to clarify issues pertaining to exemptions, 

tax rates, date of applicability of amendments made in GST law and streamlining tax compliances. Relevant 

notifications and circular effecting the recommendation has also been issued. (Notification no. 26-27-Central Tax 

dated 26 December 2022, Circular no. 183/15 to 188/15-GST dated 27 December 2022, Notification no. 12-

15/2022-Central Tax (rate) dated 30 December 2022)

For detailed analysis, refer to our tax alert.

CBIC has issued notification clarifying amendments made in respect of refunds under inverted duty structure

Upon receiving representations from trade and industry, to maintain uniformity, it has been clarified that (a)

amendment made in the formula prescribed under Rule 89 of CGST Rules, for computation of unutilized ITC is not

‘clarificatory’, and is applicable w.e.f. 5 July 2022; and (b) restriction imposed on certain goods falling under

Chapter 15 and 27 of CGST Act, in respect of which no refund under inverted duty structure is allowed, applies

prospectively from 18 July 2022. (Circular No. 181/13/2022-GST dated 10 November 2022)

CBIC has issued guidelines for verification of TRAN-1 credit

In pursuance of SC’s ruling in the case of Filco Trade Centre Pvt. Ltd., guidelines have been issued for verification of

Form TRAN-1 and TRAN-2. The guidelines discuss: (a) verification start date by a jurisdictional officer; (b) Co-

ordination with state tax authorities when the claim involved both components of state and central tax; (c) checking

pending proceeding in respect of such TRAN claim; (d) preparation of verification report and if credit is found

inadmissible, a notice shall be issued within 7 days; (e) upon taking submissions of applicants, order shall be passed

within 28 February 2023. (Circular No. 182/14/2022-GST dated 10 November 2022)

CBIC has issued circular clarifying the manner of making pre-deposit in cases pertaining to Central Excise and Service

Tax regime

It has been clarified that payments through DRC-03 under GST regime is not a valid mode of payment for making

pre-deposits in respect of excise and/or service tax appeals filed under pre-GST regime. It has been highlighted that

there is a dedicated CBIC-GST Integrated portal (https://cbic-gst.gov.in), which should only be utilized for making

pre-deposits for appeals filed in respect of cases pertaining to pre-GST regime. (Instruction no. CBIC-

240137/14/2022-SERVICE TAX SECTION-CBEC dated 28 October 2022)

Updates

M/s Blackberry India Pvt. Ltd. Vs. Commissioner of Central Excise

2022 (12) TMI 660-CESTAT New Delhi

https://www2.deloitte.com/content/dam/Deloitte/in/Documents/tax/Global%20Business%20Tax%20Alert/in-tax-gbt-Update-on-recommendations-made-in-48th-GST-Council-meeting-noexp.pdf
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Amendment in Foreign Trade Policy and Handbook of Procedures 2015-20

DGFT has notified to permit export benefits/fulfilment of export obligations- invoicing, payment and settlement of 

exports and import  in INR. This notification is applicable in the following cases (a) import of goods (including capital 

goods) for exports; (b) recognising an applicant as a ‘status holder’ on achieving export performance on the basis 

export earnings in INR in special Vostro account; (c) realisation export proceedings under Advance Authorisation, 

Duty-Free Import Authorisation and Export Promotion Capital Goods scheme. Effective immediately, this 

amendment is in sync with the RBI circular (Notification No. 43/2015-2020 dated 9 November 2022)

Extension of 100% work from home facility for IT and ITES units in SEZs up to 31 December 2023

Rule 43A inserted in the Special Economic Zone Rules, in July 2022, has now been substituted, extending the facility 

of 100% work from home for IT/ITES units up to 31 December 2023. In this new rule., certain conditions have also 

been inserted, including that duty-free goods are duly accounted for in appropriate records, for verification. 

(Notification No. G.S.R. 868, dated 8 December 2022)

No review petition on levy of IGST on ocean freights

The CBIC’s legal cell has declared that the revenue authorities will not challenge the SC’s ruling in the case of Mohit 

Minerals. (F. No. 275/11/2022-CX.8A dated 4 November 2022)

Appointment of Competition Commission of India (CCI) to handle Anti-Profiteering cases

The Central Government has notified CCI as the new Anti-Profiteering Authority to examine whether availment of 

ITC or reduction in the tax rate have resulted in a commensurate reduction in the price of the goods or services or 

both supplied by a taxpayer i.e., benefits have been duly passed to ultimate consumer or not. The same would be 

effective from 1 December 2022 (Notification No. 23/2022 - Central Tax dated 23 November 2022)

CBIC has issued an instruction in relation to manner of processing and sanction of IGST refund withheld in case of risky 

exporters 

Instruction has been issued in respect of pending refunds which could not be processed due to pending verification 

or receipt of negative report from customs authorities. Such pending refunds would also be transmitted to GSTN 

portal through ICEGATE for generation of refund claims in FORM GST RFD-01. On receipt of such refund application, 

the jurisdictional officer shall immediately process the refund claims like other refunds. No deficiency memo can be 

issued against such refund applications. The proper officer may conduct the physical verification of places of 

business of the exporter, to ensure the active status of place of business and provide feedback on the GSTN portal 

while issuing a refund sanction order, with a recommendation as to whether the risk alert (as set by custom 

intelligence authorities) against the said risky exporter needs to be continued or removed. (F. No. CBEC-

20/08/02/2020-GST/1377-78 dated 28 November 2022)

CBIC notifies Postal Export (Electronic Declaration and Processing)  Regulations, 2022

Leveraging the countrywide network of post offices to enable Micro, Small and Medium Enterprises (MSME) to 

export to global markets, the CBIC has collaborated with the Department of Posts (DoP) to develop a new dedicated 

Postal Bill of Exports (PBE) Automated System for postal exports. In the new system, the exporter will be able to file 

the PBE online from home/office and deposit the parcel in a nearby post office for export and are no longer be 

required to visit a Foreign Post Office (FPO) located in India for customs clearance. The export parcel deposited by 

the exporter will be moved by the DoP to an FPO for export clearance through a digital platform. (Circular No. 

25/2022-Customs dated 9 December 2022)
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