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Facts of the case 

 Dr. Muthian Sivathanu (taxpayer), an employee of Google India, was allotted stock 

options by Google Inc. (parent company) under an Employee Stock Option Scheme 

(ESOP). 

 He qualified as resident but not ordinarily resident during Assessment Year (AY) 

2011-12 (relevant assessment year/year of sale). It was further submitted that he 

was a non-resident during the earlier assessment years when he served abroad in 

the parent company. 

 During AY 2011-12, the stock options were sold by the parent company on behalf 

of the taxpayer and the sale proceeds were remitted to him through Google India. 

 The taxpayer had offered the capital gains resulting from such sale as income in his 

tax return filed for the year of sale. 

 The Assessing officer (AO) had disallowed the claim and held that shares 

transferred indirectly to the taxpayer would constitute perquisite in his hands. The 

AO also cited that the employer had shown the gain on ESOPs as a perquisite in his 

Form 16 and had rightly taxed it under the head salaries. 

 The Commissioner of Income tax (Appeals) [CIT(A)] rejected the taxpayer’s claim 

that stock options were exercised by him during the earlier assessment years in 

which he qualified as a non-resident and as a result value of shares allotted to him 

cannot be treated as income during the year of sale or in the earlier assessment 

years. 

 Aggrieved by the CIT (A)’s order, the taxpayer filed an appeal before the Income 

Tax Appellate Tribunal, Chennai (Tribunal). 

 

Issue before the Tribunal 

Whether value of shares allotted under an Employee Stock Option Scheme during 

earlier assessment years when the taxpayer was a non-resident, can be treated as 

perquisite income in the year of sale instead of taxing only the gain on sale of shares? 

 

Ruling of the Tribunal 

On the presumption that the entire stock option was exercised during the earlier 

assessment years when the taxpayer was a non-resident, the value of shares allotted 

cannot be treated as income of the taxpayer in the year of sale, since it has accrued to 

him outside India besides relating to services rendered overseas, when he was non-

resident. 

The taxpayer had already acquired the asset (stock) when he was a non-resident and 

serving abroad. Hence, during the beginning of the year of sale, the asset was already 

vested on the taxpayer. As a result, only the gain arising out of sale of such asset has 

to be treated as capital gain (long term or short term depending on the period of  



holding) in his hands in the said year. Further, the value of stock allotted is to be 

considered as cost of acquisition in the computations. 

Income should be assessed in the hands of the taxpayer based on actual facts and 

provisions of the Act, rather than the treatment meted out by the employer / 

mentioned in Form 16. 

The file was remitted back to the AO on account of discrepancies in the income 

(including individual heads) admitted by the taxpayer and that reported by the AO in 

the assessment order.  

 

Comments 

The perquisite value of stock options is taxable in the year in which the shares are 

allotted to the employee. The Tribunal ruling provides clarity on the timing when 

ownership of an asset is gained and the resultant taxation of stock options. Given that 

employer withholding is triggered when income is in the nature of salary, employers 

may need to take note of the above observation of the Tribunal and ensure that the 

taxability of salary components is in line with the provisions of the Act. 

Source: Dr.Muthian Sivathanu vs The ACIT, Chennai (Chennai ITAT)-ITA No 553/CHNY/2018 
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