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The Madras High Court has rendered its decision that once a reassessment notice is signed and delivered for
being dispatched whether through post or through e-mail, it is deemed to have been issued for the purpose of
section 149 of the Income-tax Act, 1961 (ITA). Communication and delivery of such communication can be on a

date after it is issued.

In a nutshell

The expression used in section
149 of the ITA is ‘issued’.
Issuance of notice under section
148 of the ITA is therefore,
deemed to be complete once
notice is ready for being
delivered or being dispatched.

@

It is not the actual communication
of the notice that is relevant; it is
issuance of the notice. Notice can
be issued on the last date. All that
is required is that it should be
dispatched.
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Background:

The taxpayer?, an individual, had sold an ancestral property during 2014.

In the return of income for the Financial Year (FY) 2013-14, corresponding to Assessment Year (AY) 2014-15,
the taxpayer had not declared income from sale of the property on the grounds that it was an income from
sale of an agricultural property and therefore, agricultural income. Hence, the said income was not liable to
capital gains tax.

The Assessing Officer (AO) issued reassessment notice dated 31 March 2021 (Reassessment Notice) to the
taxpayer under section 148 of the Income-tax Act, 1961 (ITA) [relating to issue of notice where income has
escaped assessment], as it stood prior to the substitution with new set of provisions with effect from (w.e.f.)
1 April 2021. The said notice was issued on the grounds that the taxpayer had not declared income from the
sale of the said property in the return filed for the AY 2014-15.

Aggrieved by the notice, the taxpayer filed a writ petition before the Madras High Court (HC).

The key contentions of the taxpayer were as follows:

— The Reassessment Notice was digitally signed on 31 March 2021 and dispatched through e-mail and was
received by the taxpayer only on the following day i.e. 1 April 2021 and therefore, was beyond the
prescribed period of limitation under section 149 of the ITA as it stood till 31 March 2021.

The Reassessment Notice was physically delivered after 7 April 2021. Hence, it was time barred and
reassessment at best could be only under the new provisions as in force w.e.f. 1 April 2021 in terms of
earlier Supreme Court (SC) ruling?.

— Despite the enforcement of FA 2021 w.e.f. 1 April 2021 which was inserted as a substitution to section 148
of the ITA, the Revenue had issued the Reassessment Notice under the old provisions of section 148 of the
ITA and therefore, the Reassessment Notice was bad in law.

Decision of the HC:

The HC noted /observed the following:

The last date for issuance of notice under section 148 of the ITA for AY 2014-15 to the taxpayer was on
31 March 2021 under the old regime prior to 1 April 2021.

The amendment to the reassessment provisions of the ITA w.e.f. 1 April 2021 by FA 2021, was of no relevance
to the facts of the case as the notice was digitally signed and issued on 31 March 2021. The changes brought to
the ITA by FA 2021 w.e.f. 1 April 2021 were substantive in nature and therefore, could not be applied to
proceedings that were validly initiated prior to coming into force of amendment, as admittedly the notice was
digitally signed on 31 March 2021 and put in the system before the limitation expired.

The expression used in section 149 of the ITA [relating to time limit for notice under section 148 of the ITA] is
‘issued’. Issuance of notice under section 148 of the ITA was therefore, deemed to be complete once notice
was ready for being delivered or being dispatched. The fact that the notice was digitally signed on 31 March
2021 made it clear that the notice was issued under the old provision. Reference was made to section 3 and
section 4 of the Indian Contract Act, 1872 [relating to communication of proposals] in this regard.

Further, section 282 of the ITA [relating to service of notice] and Rule 127A of the Income-tax Rules, 1962
[relating to authentication of notices and other documents] were also noted.

1 Subramaniam Rohini vs ITO [2024] 158 taxmann.com 180 (Madras HC)

2 Union of India and others v. Ashish Agarwal [2022] 138 taxmann.com 64/444 ITR 1 (SC)
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Section 282 of the ITA:

“(1) The service of a notice or summon or requisition or order or any other communication under this Act
(hereafter in this section referred to as "communication") may be made by delivering or transmitting a copy
thereof, to the person therein named, —

(a) by post or by such courier services as may be approved by the Board; or...

...(c) in the form of any electronic record as provided in Chapter IV of the Information Technology Act, 2000;
or...

...(2) The Board may make rules providing for the addresses (including the address for electronic mail or
electronic mail message) to which the communication referred to in sub-section (1) may be delivered or
transmitted to the person therein named.”

Rule 127A of the Income-tax Rules, 1962:

“(1) Every notice or other document communicated in electronic form by an income-tax authority under the Act
shall be deemed to be authenticated, —

(a) in case of electronic mail or electronic mail message (hereinafter referred to as the e-mail), if the name and
office of such income-tax authority-

(i) is printed on the e-mail body, if the notice or other document is in the e-mail body itself; or
(i) is printed on the attachment to the e-mail, if the notice or other document is in the attachment,
and the e-mail is issued from the designated e-mail address of such income-tax authority;
(b) in case of an electronic record, if the name and office of the income-tax authority—

(i) is displayed as a part of the electronic record, if the notice or other document is contained as text or
remark in the electronic record itself; or

(i) is printed on the attachment in the electronic record, if the notice or other document is in the attachment,
and such electronic record is displayed on the designated website.”

e Once the notice was signed and delivered for being dispatched whether through post or through e-mail it was
deemed to have been issued for the purpose of section 149 of the ITA. Communication and delivery of such
communication can be on a date after it is issued.

It was not the actual communication of the notice that was relevant, it was issuance of the notice. Notice could
be issued on the last date. All that was required was that it should be dispatched. Once the notice was
dispatched either electronically or through post on the last date prescribed under section 149 of the ITA, the
proceeding could not be questioned as time barred.

The earlier SC ruling® which was in the context of delay under Taxation and Other Laws (Relaxation of Certain
Provisions) Ordinance Act, 2020 would not come to the rescue of the taxpayer.

e Therefore, it could not be said that either the Reassessment Notice issued to the taxpayer on 31 March 2021
was time barred or that the assessment had to be completed under the amended provisions of the ITA w.e.f.
1 April 2021.

In view of the above, the HC dismissed the writ petition.

3 Union of India and others v. Ashish Agarwal [2022] 138 taxmann.com 64/444 ITR 1 (SC)
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Comments:

This ruling, while holding that the once the Reassessment Notice is signed and delivered for being dispatched
whether through post or through e-mail, it is deemed to have been issued for the purpose of section 149 of the
ITA; ruling has held / upheld the following:

e The expression used in section 149 of the ITA is ‘issued’. Issuance of notice under section 148 of the ITA is
therefore, deemed to be complete once notice is ready for being delivered or being dispatched.

e |tis not the actual communication of the notice that is relevant; it is issuance of the notice. Notice can be
issued on the last date. All that is required is that it should be dispatched.

e Communication and delivery of such communication can be on a date after it is issued.

Taxpayers may want to evaluate the impact of this ruling to the specific facts of their cases.
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