Indirect tax newsletter
Updates: Indirect tax judgments
We are delighted to share a few important judgments/advance rulings passed under the Goods and Services Tax (GST),
Customs, Central Excise, Service Tax and Value Added Tax laws.
Goods and Services Tax
M/s DY Beathel Enterprises vs. State Tax
Officer (Data Cell)
2021-TIOL-890-HC-MAD-GST
The petitioner challenged the orders passed by the
Revenue authorities where GST was sought to be
recovered from the recipient when the supplier did not
discharge the GST liability. The Madras High Court
observed that the recipient had made the payment
through banking channels and that the Revenue
authorities had not initiated any proceedings against
the supplier. Basis the same, the High Court quashed
the demand orders and remanded the matter to the
lower authorities to initiate action against the supplier.

M/s ARS Steels and Alloy International Pvt
Ltd vs. The State Tax Officer
2021-TIOL-1393-HC-MAD-GST
The petitioner was engaged in manufacturing of MS
billets and ingots. MS scrap is an input in the
manufacture of the products of the petitioner. There is
a loss of a small portion of the inputs, inherent to the
manufacturing process. An order was passed where
reversal of a portion of the ITC claimed by the
petitioners, proportionate to the loss of the input, was
sought by the Revenue authorities. The Madras High
Court, while relying on the judgment in the case of
Rupa & Co. held that input loss due to the
manufacturing process cannot be equated to instances
specified in the GST law, i.e., goods lost, destroyed,
written off, etc. for reversal of ITC.
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Dharmendra M Jani vs. Union of India and Others
2021-TIOL-1326-HC-MUM-GST
The petitioner approached the Bombay High Court challenging the constitutional validity of place of supply of
intermediary services being India. This led to certain services, being provided to overseas customers, being taxed
under GST in India. There was a difference of opinion of the division bench, where one of the judges was of the view
that the provisions of GST law create a deeming fiction due to which export of service by an intermediary to be a local
supply i.e., an inter-state supply. Accordingly, the provisions of GST law with respect to place of supply of
intermediary services was held to be ultra-vires. However, in a dissenting judgment, the second judge was of the view
that intermediary has been defined in the GST law and an exception with respect to the place of supply has also been
specifically dealt with under the law. Therefore, the provisions of GST law are valid. Due to the difference of opinion,
the matter would be referred to the full bench of Hon’ble High Court.

M/s Aryan Tradelink vs. Union of India and
Others
2021-TIOL-383-HC-KAR-GST
The electronic credit ledger of the petitioner was
blocked by the Superintendent of Central Tax without
assigning any reasons for the same. The petitioner
contended that as per the GST law, such action can be
taken be taken only by the Commissioner or any other
authorised officer not below the rank of Assistant
Commissioner. Also, reasons for blocking of credit
should be recorded in writing, which was not done in
the present case. The Karnataka High Court, while
disposing of the writ petition, held that a reasoned
order should be passed by the Assistant Commissioner
for blocking of credit.

Fraunhofer gesellschaft zurforderung der
Angewandtenforschunge v
2021-TIOL-10-AAAR-GST
The Karnataka Authority for Advance Ruling (Karnataka
AAR) had held that activities conducted by a liaison
office would be considered as supply and accordingly,
registration under GST laws is required. In appeal, the
Karnataka Appellate Authority for Advance Ruling
observed that a liaison office can at best be a
geographical extension of the parent Company located
overseas having the same legal identity as the parent
company. Due to this, the activities conducted by the
liaison office for its parent entity would not be supply
under GST and accordingly, registration is also not
required.

A Y Trading Company and Another vs.
Directorate General of GST Intelligence
2021-TIOL-255-HC-MP-GST
The petitioner was served with summon by the
Directorate General of GST Intelligence. The petitioner
was apprehensive about the coercive attempts that
may be made by the authorities to extort a confession.
A writ was filed before the Madhya Pradesh High Court
praying for presence of their advocate during summon
proceedings. The Madhya Pradesh High Court, while
relying upon previous decisions of the Supreme Court
held that the advocate should be allowed to be present
during the interrogation of the petitioner with a
condition that he/they are made to sit at a distance
beyond hearing range, but within visible distance.

M/s VDM Hospitality Pvt. Ltd.
2021-TIOL-60-AAR-GST
The applicant approached the Haryana Advance Ruling
Authority to seek a ruling on the question as to
whether input tax credit (ITC) would be available on
steel pillars and nuts and bolts used for erecting
temporary structure to be used for social gatherings
and functions. The Haryana AAR, while analysing the
usage of the temporary structure, held that the tent
was to be erected for permanent enjoyment. Hence,
the structure would fall within the scope of
“immovable property” and ITC on steel pillars and nuts
and bolts for erecting the structure would be restricted
in terms of the GST law.
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Customs
Portescap India Pvt Ltd vs. Union of India and Others
2021-TIOL-522-HC-MUM-CUS
The petitioner had claimed benefit of the Merchandise Export from India Scheme (MEIS) which was denied on the
ground that in the relevant column of the shipping bill, it was not mentioned that the benefit is being claimed. Also,
the government portal showed that the petitioner had already claimed the benefit of MEIS on the subject shipping
bills. The Bombay High Court observed that petitioner had carried out export obligations fully and
is, therefore, eligible for the reward under MEIS. This fulfilment was accepted by the Revenue authorities also. It
was held that due to inadvertence and erroneous mistake committed by the petitioner, incentive should not be
denied.

Central Excise
M/s Chemplast Sanmar Ltd. vs. Commissioner of Central Excise
2021-TIOL-482-HC-MAD-CX
The appellant approached the Madras High Court on the ground that the Central Excise and Service Tax Appellate
Tribunal (CESTAT) had exceed its jurisdiction in directing the Revenue authorities to issue a show cause notice (SCN)
on irregular availment of CENVAT credit. The Madras High Court observed that in the original SCN, no issue was
raised by the Revenue authorities on irregular / inadmissible CENVAT credit. Further, the Revenue authorities had
not made any submissions before the CESTAT to this extent. It was, therefore, held that the CESTAT had exceeded
its jurisdiction in providing observations with respect to an issue not raised in the original SCN. Hence, the order
passed by the CESTAT was set aside by the Madras High Court.

Service Tax
M/s. ICICI Econet Internet And Technology Fund and Others vs. Commissioner Of Central Tax, Bangalore North
2021-TIOL-359-CESTAT-BANG
The Appellant(s) was a venture capital fund established as a “trust” under the India Trusts Act, 1882 and registered
with Securities Exchange Board of India as a Venture Capital Fund (VCF). The Appellant(s) received contributions
from contributors and invested in companies with an objective to maximize the return. The trustee appoints
investment manager to managing the investments of the Appellant(s) and receives management fees for the
services rendered. The Revenue authorities contended that the amounts retained by the Appellant(s) from the total
proceeds from realization of investments would be subject to service tax and accordingly, demand notices were
issued. CESTAT, Bangalore held that the trust provides services to the contributors and the amounts retained from
income distributable to contributors shall be subject to service tax and remanded the matter for further
examination of taxable value.
M/s Tata Steels Ltd. vs. Commissioner of Central Excise and Service Tax
2021-TIOL-86-CESTAT-KOL
The appellant was paying yearly subscription to Tata Sons Ltd. for using the "Tata" brand name, on its products /
goods manufactured at its factory in Jamshedpur. Service tax paid by the appellant on the subscription services was
denied by the Revenue authorities and applicable interest and penalty was also levied. Referring to the judgments
passed by the Bombay High Court in the case of Ultratech Cement Limited and CESTAT Allahabad in the case of
Jubilant Life Sciences, the CESTAT Kolkata observed that usage of the brand name enhances the value of the goods
and accordingly, the conditions for availing CENVAT credit are satisfied. Accordingly, the demand notices were
quashed by the CESTAT.
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Value Added Tax
M/s KRT Motors Pvt Ltd vs. The Assistant Commissioner (CT) and Another
2021-TIOL-742-HC-MAD-VAT
The Revenue issued notice proposing to take action under the Tamil Nadu Value Added Tax Act (TNVAT Act) as the
returns filed by the petitioner were incomplete and incorrect. A best judgment assessment was made by the
Revenue authorities and order was passed where demands were raised. The petitioner challenged the assessment
order and subsequent attachment of bank before the Madras High Court. It was observed that the petitioner was
required to file an audit report under the TNVAT Act and that the order was passed before the petitioner had filed
the audit report. Further, the order was passed before the prescribed date under law, post which assessment could
be taken up. Accordingly, it was held that the Revenue authorities erred in passing a best judgment assessment,
without waiting for filing of the audit report and before the statutory date for assessment. The order was quashed
by the High Court and the attachment of bank account was also lifted.

Shri Bajrang Power and Ispate Ltd. and Others vs. State of Chhattisgarh and Others
2021-TIOL-403-HC-CHHATTISGARH-VAT
The petitioners had set up industrial units under the Chhattisgarh State Industrial Policy 2004-2009 where fixed
capital cost subsidy through tax adjustment was to be provided to those companies to the extent of capital
investment made for setting up of the industry. The adjustment was denied by the Revenue authorities, and a
demand order was raised. Subsequently, the State Level Committee also changed the eligibility criteria for availing
the subsidy. The denial of subsidy and the change in eligibility criteria was challenged before the High Court. It was
observed that the Industrial Policy was formulated for the development of the state and that various companies
established their units based on the incentives being provided. It was held that though state government has the
power to withdraw incentives, such withdrawal can only be prospective. Since the government had already issued
eligibility certificates, it is required to provide tax adjustment to the companies which were granted the subsidy.
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