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Interplay of OECD Pillar 1 and impact of COVID-19 in India

While we enjoy benefits of the digital revolution in our 
everyday lives and businesses, the tax space witnesses a 
significant vacuum. The existing tax mechanisms drafted 
in the World War II era were based on a physical nexus. 
They typically do not cover today’s evolved business 
models, where a foreign enterprise may digitally operate 
in another jurisdiction with no physical presence. This 
poses a significant challenge for a market economy such 
as India. 

COVID-19 has further acted as a catalyst to this 
digitisation drive and businesses have evolved at an 
unprecedented pace. In the country, e-retailers 

witnessed a significant growth; even small offline 
retailers used digital technology to reach their 
customers. The Indian e-commerce industry is estimated 
to grow at 84 percent to reach US$ 111 billion by 2024, 
supported by the demand created during the 
pandemic.1

This article discusses the interplay of OECD’s guidance 
on a new tax regime under Pillar 1, impact of COVID-19 
on the digitisation roadmap, unilateral measures taken 
by the Indian Government to amend laws for taxing the 
digital economy, and the need for businesses in this 
space to be prepared for what lies ahead.

1. https://economictimes.indiatimes.com/industry/services/retail/lockdown-proved-inflection-point-for-e-commerce-in-
india/articleshow/81665377.cms?from=mdr

https://economictimes.indiatimes.com/industry/services/retail/lockdown-proved-inflection-point-for-e-commerce-in-india/articleshow/81665377.cms?from=mdr
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Interplay of Pillar 1 and impact of COVID-19 on 
digitisation roadmap of the Indian market

OECD’s blueprint on Pillar 1 recommends tax authorities 
to levy an additional tax for in-scope business 
(‘automated digital services’ and ‘consumer-facing 
business’), undertaken by companies with no/skeleton 
presence in the source state (i.e., where income is being 
generated). For this, OECD recommended introducing 
Amount A and B within tax laws of the participating 
countries. ‘Amount A’ would be a new taxing right in the 
hands of the source country, reallocating a portion of 
residual profit earned by a Multinational Enterprise 

(“MNE”) group (i.e., a group's overall profit, minus a 
return for routine activities). ‘Amount B’ would be a 
fixed return for routine marketing and distribution 
activities taking place in a market jurisdiction.

The need for advancing tax laws to address changes in 
business models due to digitalisation has been widely 
recognised. COVID-19 accelerated need to implement a 
recommendation such as Pillar 1 in the world. The 
pandemic’s impact on some ‘in-scope’ services under 
OECD’s Pillar 1 can be witnessed from the table below:

ADS Activity envisaged 

in Pillar 1 Blueprint

Impact of COVID-19 on digitisation in India

Online advertising In the pre-COVID-19 era, this market was expected to grow at a CAGR of 11.34% during 

2019-2025.2 In the post COVID-19 era, it is projected to grow at a CAGR of 17.2%.3

Digital content services Subscription Video-on-Demand (SVoD) has registered a 55-60% year-on-year growth in 

India in 2020.4

Online gaming In India, the gaming sector attracted an investment of US$ 544 million from August 

2020 to January 2021. The investments in 2020 alone were more than the past five 

years put together.5 

Online search engines Internet usage increased sharply, touching 54% in cities and 32% in rural areas; 

national average stood at 40%.6

Social media platforms Social media applications saw a 46.28% increase in the time spent during the lockdown, 

with a 49.23% increase in engagement and a 29.55% increase in daily active users.7

Standardised online 

teaching services

Since March 2020, India witnessed a dramatic increase in the number of students 

studying online. It has become the second-largest market for e-learning after the US. 

The sector currently caters to 90 million students, expected to become a US$ 1.96 

billion market by 2021 and US$ 11.6 billion by 2026.8

Cloud computing The nation-wide lockdown (induced by the pandemic) accelerated the adoption rate as 

enterprises had to move critical business applications to cloud to enable employees to 

work remotely. Further, spending on public cloud services in India is expected to grow 
29.4% to US$ 4.1 billion in 2021, from US$ 3.1 billion in 2020.9 

Online intermediation 

platforms and 

e-commerce

The transaction value for United Payment Interface (UPI) increased by a whopping 

105% between December 2019 and 2020, whereas, transactions by volume on the UPI 

platform witnessed a 75% annual growth.10

2. https://www.industryarc.com/Research/Online-Advertising-Market-Research-500626
3. https://www.alliedmarketresearch.com/internet-advertising-market
4. https://www.livemint.com/industry/media/india-registers-60-growth-in-paid-ott-subscribers-during-pandemic-11608108011235.html, BCG 

Report in association with CII on Indian M&E Industry, 2020 
5. http://www.maple-advisors.com/Online%20Gaming%20-%20India%20Story%20and%20Investment%20Trends%20(1).pdf
6. https://www.business-standard.com/article/economy-policy/covid-19-lockdown-effect-every-second-indian-now-on-internet-in-cities-

120050801805_1.html, https://www.barcindia.co.in/announcement/phenomenal-surge-in-weekly-tv-viewing-minutes-6-percent-and-weekly-
time-spent-per-user-on-smartphones-6-dot-2-percent-amidst-the-covid-19-pandemic.pdf

7. https://www.thehindubusinessline.com/info-tech/coronavirus-impact-social-networking-platforms-see-a-surge-in-usage/article31328658.ece
8. https://economictimes.indiatimes.com/industry/services/education/acceleration-in-edutech-growth-will-sustain-post-covid-19-

etilcmembers/articleshow/81226089.cms?from=mdr, https://redseer.com/reports/edtech-in-india-an-omidyar-network-india-redseer-report-
2019-20

9. https://www.gartner.com/en/newsroom/2020-11-24-gartner-forecasts-end-user-spending-on-public-cloud-in-india
10. https://bfsi.economictimes.indiatimes.com/news/fintech/upi-transactions-by-value-jump-105-yearly-as-covid-19-surges-usage/80126556
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http://www.maple-advisors.com/Online%20Gaming%20-%20India%20Story%20and%20Investment%20Trends%20(1).pdf
https://www.business-standard.com/article/economy-policy/covid-19-lockdown-effect-every-second-indian-now-on-internet-in-cities-120050801805_1.html
https://www.barcindia.co.in/announcement/phenomenal-surge-in-weekly-tv-viewing-minutes-6-percent-and-weekly-time-spent-per-user-on-smartphones-6-dot-2-percent-amidst-the-covid-19-pandemic.pdf
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https://redseer.com/reports/edtech-in-india-an-omidyar-network-india-redseer-report-2019-20
https://www.gartner.com/en/newsroom/2020-11-24-gartner-forecasts-end-user-spending-on-public-cloud-in-india
https://bfsi.economictimes.indiatimes.com/news/fintech/upi-transactions-by-value-jump-105-yearly-as-covid-19-surges-usage/80126556
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This data shows that both the digital business and tax 
issues arising from it would grow multi-fold. In the past, 
the Indian Government tried to cover digital businesses 
within the tax ambit by introducing charges such as 
Equalisation Levy (“EL”). 

The Indian Government is already under immense 
financial pressure due to the relief provided under the 
mega-COVID relief stimulus package of INR 20 lakh 
crore; the opportunity of tapping the exceptional growth 
in the digital space is likely to enhance the government’s 
focus on implementing EL in India. 

With three rounds of amendments for an effective 
implementation of EL in India, ambiguity still remains in 
the practical implementation of EL charges due to its 
applicability, interaction with the Income Tax Act, 
objections by other economies, treaty benefits, tax 
credits on the home country, etc. 

Implementation of unilateral measures, such as the EL, 
do not gather OECD’s support. In its report on “Tax 
Challenges Arising from Digitalisation – Economic Impact 
Assessment,” OECD states that unilateral tax measures 
by various jurisdictions “would undermine investment 
and economic growth at a time when the global 
economy is at its most fragile due to the COVID-19 crisis. 
They would compound the negative effect of the crisis 
and hinder the recovery prospects.”11

In such a scenario, a consensus-based solution under 
Pillar 1 seems to be the most likely way forward to 
ensure tax certainty in an Indian market and across the 
world. 

Way Forward

At the recent G7 finance ministers and central bank 
governors’ communique, the group committed to reach 
an equitable solution on the allocation of taxing rights. 
Further, the OECD, on 1 July 2021, issued a “statement 
on a two-pillar solution to address the tax challenges 
arising from the digitalisation of the economy”12. The 
OECD/G20 inclusive framework on BEPS has agreed on 
implementing a two-pillar solution to address tax 

challenges from digitisation. The scope of pillar 1 was 
defined to include in-scope MNEs with a global turnover 
of € 20 billion and PBT/ revenue above 10 percent. 
According to the OECD statement, market countries 
would be awarded taxing rights to the tune of 20-30 
percent of the residual profits in excess of 10 percent of 
the revenue. The turnover threshold is likely to be 
reduced to €10 billion, contingent on successful 
implementation that includes tax certainty on amount A. 
OECD expects to finalise a detailed implementation plan 
by October 2021.

This is a welcome step and can prove to be vital in the 
journey to achieve a consensus-based solution for the 
taxation of digital businesses across economies. The step 
can provide the much-needed certainty in the 
international tax world. This may be the beginning of a 
new tax era where businesses will need to be ready with 
a fresh set of data to comply with the new regime of 
taxation of digital businesses.  

Under OECD’s guidance on Pillar 1, although the 
approach being suggested may not warrant a fresh 
benchmarking analysis to determine Amount A and B, 
Indian tax authorities may still want to analyse the 
underlying activities/transactions/financial data.  

Given the litigative environment in India, companies 
should undertake an impact analysis to determine ‘in-
scope’ businesses and probable taxable amounts under 
Pillar 1. Companies may be found in a state of flux if they 
do not prepare well in advance for these revolutionary 
tax changes. To determine Amount A and B under Pillar 
1, companies must start working on preparing backup 
financial data, changes to ERPs, internal segmentations, 
etc., which may not be existing per the current internal 
accounting systems. Further, the covered companies 
must maintain appropriate documentations in terms of 
an ex-ante Functional, Asset, and Risk (“FAR”) analysis, 
along with local “market” factors. This is collectively 
referred to as the FARM analysis to substantiate the 
approach being followed. This would be crucial to avoid 
any possible future litigation on account of appropriate 
determination of taxable amounts under Pillar 1 in India.

11. https://www.oecd-ilibrary.org/sites/0e3cc2d4-en/index.html?itemId=/content/publication/0e3cc2d4-en#section-d1e165
12. https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-
economy-july-2021.pdf

https://www.oecd-ilibrary.org/sites/0e3cc2d4-en/index.html?itemId=/content/publication/0e3cc2d4-en#section-d1e165
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