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The income tax dispute resolution 
mechanism in India is multi-
layered and time consuming, 
affecting the environment for 
doing business in India. The 
country has an extensive tax 
appeals system that goes up 
to the Supreme Court of India. 
However, this system is subject 
to overuse. The income tax 
department is a major generator 
of tax appeals filed under the 
current dispute resolution 
procedure. Compared with other 
countries, India’s tax litigation 
numbers, pendency, and 
resolution times are significantly 
higher. India’s income tax 
department has a very low rate 
of success in its tax appeals 
compared with other countries. 
To address this issue, one of the 
measures the government has 
proposed is a direct tax dispute 
resolution scheme for pending 
tax appeal cases through a 
legislation, 'The Direct Tax Vivad 
se Vishwas Bill 2020' introduced 
in Parliament. 'Vivad se Vishwas' 
translates to 'From Dispute to 
Trust'. In order to improve the 
current proposal in the Bill (which 
treats taxpayer and departmental 
appeals on the same footing 
for payment of disputed taxes), 

Executive summary
this paper suggests a graded 
system of taxes to be paid by the 
taxpayer in case of departmental 
appeals. A suggestion to reduce 
tax disputes in the future is to 
grant only the taxpayer (instead 

of both the taxpayer and the tax 
administration) the statutory right 
to file an appeal to a tax tribunal. 
This would be a step towards the 
government’s stated objective to 
build greater trust with taxpayers.
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Background
India has been ranked overall at 63 
(from a list of 190 countries) in the 
World Bank’s Report on the Ease of 
Doing Business (EODB), 2020. However, 
it still ranks below 100 on three of the 11 
indicators used to compute the overall 
rank of countries in the EODB report. 
These are enforcing contracts (163), 
registering property (154), and paying 
taxes (115). Enforcing contracts and 
paying taxes are areas where a weak 
dispute resolution procedure weighs 
heavily on the business environment 
in India. This paper’s purpose is to 
study the dispute resolution system in 
case of income tax (both personal and 
corporate income taxes) and suggest 
ways to tackle pending disputes and 
reduce the scope for fresh tax disputes 
in the future. 
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Income tax disputes–Pendency and 
quantum
The findings of the Economic Survey of 2017-18 on India’s litigation system (refer Chapter 9-Ease of Doing 
Business Next Frontier: Timely Justice) were the following:  

"Delays and pendency of economic cases are 
high and mounting in the Supreme Court, 
high courts, economic tribunals, and the 
tax department, taking a severe toll on the 
economy in terms of stalled projects, mounting 
legal costs and contested tax revenues and 
reduced investment"     

"Delays and pendency stem from the 
increase in the overall workload of 
the judiciary, in turn due to expanding 
jurisdictions and the use of injunctions and 
stays; in the case of tax litigation, this stems 
from government persisting with litigation 
despite high rates of failure at every stage 
of the appellate process"

01 02
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Based on data, the Economic 
Survey estimated the average 
pendency of tax cases in high 
courts at nearly six years. 
In its case study on central 
government taxes, the survey 
found (refer Figure 1) that as 
of March 2017, about 137,000 
direct tax cases were pending. 
These cases were either at the 
level of the Income Tax Appellate 
Tribunal-ITAT (92,338 cases), High 
Courts (38,481 cases), and the 
Supreme Court (6,357 cases). The 
income tax claims locked up in 
this litigation were about INR 4.96 
lakh crore (INR 49,600 trillion).  

The Ministry of Finance’s 
annual report for 2017-18 
also features historical data 
on appeals pending before 
appellate authorities within 
the tax administration, i.e., the 
Commissioner of Income Tax 
(Appeals) [CIT(Appeals)]. Most 
of these pending appeals (66 

Figure 1. Direct taxes as on 31 March 2017

Figure 2: Percentage of cases resolved in favour of the tax administration, 2015

Supreme Court  
6357 cases
INR 800 trillion01

02

03

High courts 
38,481 cases  
INR 28,700 trillion

ITAT  
92,338 cases  
INR 20,100 trillion

percent) relate to small tax 
disputes (tax demand of less than 
INR 1 million). 

The report of ‘Tax Administration 
2017’ by the Organisation for 
Economic Co-operation and 
Development (OECD) featured 
comparative information on 

tax appeals for OECD, and 
other advanced and emerging 
economies for 2015 (refer Figure 
2). For India, 11.5 percentage 
cases were resolved in favour 
of the tax administration, the 
lowest in the data set of 34 
countries for which the average 
was 65 percent.

Source: http://dx.doi.org/10.1787/888933546564
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Direct tax litigation cycle in India

Normal dispute litigation route 
timelines and hierarchy
A taxpayer, after receiving an 
assessment order, can take an 
appeal through four appellate 
forums – CIT (Appeals), ITAT, 

High Courts, and the Supreme 
Court. The current tax litigation 
process in India could take 12-14 
years (if appeals go up to the 
Supreme Court) to resolve a tax 
dispute. The lag is mainly because 

no timelines are mandated for 
conclusion of proceedings at 
the appellate forums, significant 
workload, lack of a fast-track 
dispute resolution mechanism, 
etc. (refer Figure 3). 

Figure 3: Income tax litigation cycle

12-14 years for final resolution if litigation is pursued up to the Supreme Court.

Income Tax Litigation Cycle

Conducted by members 
of the Indian revenue Conducted by 

independent judiciary

21/33 months 
from financial 

year

May cumulative take 8 years

Tribunal

CIT 
(Appeals)*

Dispute 
Resolution 

Panel
9 months

High Court Supreme 
Court

Varies, normally 2 years
To be completed by 

November 30

Return Filing Assessment
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Crystallisation of tax demand
The tax demand crystallises once 
the assessing officer passes an 
assessment order. In case of 
an adverse assessment order, 
the taxpayer can file an appeal 
before the Commissioner of 
Income tax (Appeals) [CIT(A)] (an 
appellate authority within the 
tax administration) and can seek 
a stay on a part of the demand 
until the appeal is decided by 
the CIT(A). In most cases, a stay 
is granted by the tax authorities 
upon payment of a certain 
portion of tax demand upfront1 

1. Office Memorandum dated July 31, 2017 issued by CBDT, which prescribes payment of 20% of disputed demand upfront for stay on recovery of balance

until the disposal of appeal by 
the first appellate authorities, 
pursuant to which the cycle 
for seeking the stay is to be 
repeated. 

If an order is passed by the 
appellate authority [i.e., the 
CIT(A)] in favour of the taxpayer, 
the assessing officer has the 
statutory power to challenge 
the order passed by the CIT(A) 
to the ITAT, High Court, and the 
Supreme Court. This appeal 
process is the primary reason for 
long pendency of tax disputes.
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Compliance and administrative costs of 
tax litigation
The compliance cost for the 
taxpayer and the administrative 
cost for tax authorities in 
pursuing this litigation is 
calculated in terms of money 
and the time spent. For 
taxpayers, this cost includes legal 
counsel and consulting fees, 
administrative costs for following 
up and tracking appeals, and the 
managerial time spent on dealing 
with tax authorities and appellate 
channels in pursuing these 
appeals. For tax authorities, there 
are costs incurred on payments 
to tax counsels, deployment of 
senior tax department officers 
to represent it before the tax 
tribunals, and payments to senior 
counsels for taking up cases 

in high courts or the Supreme 
Court. These costs also include 
the cost of time and effort spent 
on briefing these counsel, and 
documenting, preserving, and 
tracking case records over the 
years of litigation, as well as office 
space occupied for maintaining 
relevant records, etc. It also eats 
away the time that tax authorities 
can spend on other functions, 
such as taxpayer services.
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India’s tax dispute resolution process 
compared with other jurisdictions
A comparison of India’s 
administrative procedure to 
manage income tax disputes with 
those of four other countries- 
Australia, the United States, the 
United Kingdom, and Canada (a 
brief outline of the administrative 
procedures in these countries 
is at Annexure 1), reveals a 
significant difference.

It is only in India that the tax 
administration files an appeal 

against an appeal decision in 
favour of the taxpayer (on a 
taxpayer appeal) by the CIT(A), 
who is an officer of the tax 
administration. This means that 
both the taxpayer and the tax 
administration (assessment wing) 
can appeal to the tax tribunal 
(i.e., the ITAT) against the decision 

of the appeals wing [CIT(A)] of the 
tax administration. In all other 
tax administrations, the order 
issued by the tax administration 
on a taxpayer appeal is taken as 
final and only the taxpayer can 
file an appeal to the Tax Tribunal 
if he is not satisfied with the 
order. 

Reducing income tax disputes in India | A way forward

10



Reducing litigation pendency−initiatives 
taken to date 
The annual report of the Comptroller and Auditor General of India (C&AG) on Direct Tax regularly features 
data on appeals/writs and other matters pending before the ITAT/High Court/Supreme Court. The data 
from FY 2012-132 onwards are shown in Figure 4. 

Figure 4: Appeals/Writs and other matters pending with ITAT/High Court/Supreme Court

ITAT High Court Supreme Court Total
Financial 
years

Cases 
pending 
(in 
numbers)

Amount 
locked up 
(in crore)

Cases 
pending 
(in 
numbers)

Amount 
locked up 
(in crore)

Cases 
pending 
(in 
numbers)

Amount 
locked up 
(in crore)

Cases 
pending 
(in 
numbers)

Amount 
locked up 
(in crore)

2012-13 <<Data not available>> 69,714 1,50,000
2013-14 35,266 1,43,256 35,696 33,129 5,960 3,202 76,922 1,79,586
2014-15 37,506 1,45,535 34,281 37,684 5,661 4,655 77,448 1,87,873
2015-16 32,834 1,35,984 32,138 1,61,418 5,399 7,092 70,371 3,04,494
2016-17 37,968 1,43,771 38,481 2,87,818 6,375 8,048 82,806 4,39,637
2017-18 37,353 2,34,999 39,066 1,96,053 6,224 11,773 82,643 4,42,825

2.  Refer Union Government, Department of Revenue-Direct taxes Report No. 3 of 2015 for FY 2012-13 and 2013-14; Refer Union Government, Department of 
Revenue-Direct taxes Report No. 3 of 2016 for FY 2014-15; Refer Union Government, Department of Revenue-Direct taxes Report No. 2 of 2017 for FY 2015-16; 
Refer Union Government, Department of Revenue-Direct taxes Report No. 40 of 2017 for FY 2016-17; Refer Union Government, Department of Revenue-Direct 
taxes Report No. 9 of 2019 for FY 2017-18
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To reduce this burden of tax 
litigation, Indian tax authorities 
have taken a number of 
measures. One of these is 
stipulating monetary thresholds 
(of tax effect) below which 
Indian tax authorities will not file 
appeals and withdraw the ones 
that have already been filed. 
These thresholds are mentioned 
below:
• Tax effect of INR 20 lakh 

(earlier INR 10 lakh) for filing 
an appeal before the ITAT

• Tax effect of INR 50 lakh 
(earlier INR 20 lakh) for filing 
an appeal before the high 
court 

• Tax effect of INR 1 crore 
(earlier INR 50 lakh) for filing 
an appeal before the Supreme 
Court 

As a result, 6,855 departmental 
appeals have been identified and 
withdrawn from ITAT and 7,049 
departmental appeals have been 
withdrawn from the high court. 
Similarly, 959 cases have been 
withdrawn from the Supreme 
Court. Other measures taken by 
the income tax administration to 
reduce tax disputes are detailed 
in Annexure 2.

‘Vivad se Vishwas’ Scheme
In the Budget Speech 2020, 
the Finance Minister (FM) 
said that currently 483,000 
direct tax cases are pending 
in various appellate forums. 
The ‘Sabka Vishwas Scheme’ 
launched in the previous year 
to reduce litigation in indirect 
taxes had resulted in settling 
about 189,000 cases. The FM 

announced that the government 
would also introduce a scheme 
to resolve pending direct tax 
disputes. The government has 
now introduced the ‘Direct Tax 
Vivad se Vishwas Bill 2020’ in 
Parliament on 5 February 2020. 
The main features of the ‘Vivad 
Se Vishwas’ scheme as outlined 
in the Bill are mentioned below: 
• The scheme will remain open 

until a date to be notified by 
the government (The FM’s 
Budget speech announcement 
was that the scheme would 
run until 30 June 2020.)

• Taxpayers in whose case 
appeals are pending at any 
appellate level can avail this 
scheme. 

• A taxpayer would be required 
to pay the amount of the 
disputed tax, and get a 
complete waiver of interest 
and penalty provided the 
payment is made by 31 March 
2020. 

• A taxpayer who avails this 
scheme after 31 March 2020 
will be required to pay an 
additional amount of 10 
percent of the disputed tax 
and would then get a complete 
waiver of interest and penalty. 

While the initiative for a legacy 
direct taxes dispute resolution 
scheme is welcome, one of 
the significant proposals 
in the current scheme is a 
stumbling block. The proposed 
scheme treats a taxpayer 
appeal and a departmental 
appeal on the same footing. A 
taxpayer is supposed to pay 
the entire amount of disputed 
tax in case of a departmental 

appeal too, even though the 
taxpayer has won the case 
at a lower appellate forum 
and it is the department 
which is in appeal. Instead, an 
appropriate reduction in the 
disputed tax amount to be paid 
by the taxpayer (in case of a 
departmental appeal) should 
be considered. Historically, per 
the data available in the public 
domain, the appeals decided 
against the department (in 
case of departmental appeals) 
average (over a four-year period 
between 2011-12 and 2014-15) 
about 53 percent before the 
ITAT, about 61 percent before 
High Courts, and about 51 
percent before the Supreme 
Court. Figure 5 features a chart 
regarding this analysis.
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Figure 5: Analysis of appeals filed by department as decided at ITAT, High Courts, and the Supreme 
Court

*Till quarter ending September 2014  
Source: Standing Committee on Finance (2014-15)-Eleventh Report 

Judicial Forum ITAT High Court Supreme Court
Financial Year 2011-12 2012-

13
2013-
14

2014-
15*

2011-
12

2012-
13

2013-
14

2014-
15*

2011-
12

2012-
13

2013-
14

2014-
15*

Decided in 
favour of deptt.

2595
(19%)

2481
(16%)

2432
(17%)

1135
(18%)

1364
(20%)

681
(19%)

748
(19%)

493
(21%)

94
(10%)

55
(13%)

99
(19%)

84
(25%)

Decided against 
deptt.

7048
(52%)

7648
(50%)

7404
(53%)

3724
(58%)

4190
(62%)

2262
(63%)

2461
(61%)

1384
(59%)

378
(39%)

272
(64%)

306
(60%)

144
(43%)

Set aside 1195
(9%)

1055
(7%)

1257
(9%)

430
(7%)

357
(5%)

166
(5%)

295
(7%)

192
(8%)

76
(8%)

7
(2%)

13
(3%)

4
(1%)

Partially 
allowed

2276
(17%)

2459
(16%)

2006
(14%)

835
(13%)

338
(5%)

267
(7%)

255
(6%)

130
(5%)

86
(9%)

21
(5%)

44
(9%)

23
(7%)

Others 542
(4%)

1720
(11%)

871
(6%)

248
(4%)

546
(8%)

195
(6%)

270
(7%)

166
(7%)

324
(34%)

70
(16%)

46
(9%)

81
(24%)

Total 13656 15363 13970 6372 6795 3571 4029 2365 958 425 508 336

It would therefore be logical to 
provide for a 50 percent discount 
on the disputed tax amount in 
case of departmental appeals 
pending before the ITAT, 70 

percent for departmental appeals 
pending before High Courts, and 
85 percent for departmental 
appeals pending before the 
Supreme Court. This, along with 

the current stipulation of 100 
percent tax to be paid in case of 
taxpayer appeals, would be a fair 
and reasonable way to reduce 
pending appeals in the system.
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Figure 6: Reliefs under the Sabka Vishwas Scheme 2019

Reducing tax disputes 
-The way forward
(a)  Reducing pending tax 

litigation
  A number of initiatives have 

been taken to reduce pending 
tax litigation (as listed in 
Section G and Annexure 2). 
The additional measure taken 
by the government in the 
Budget 2020 is the proposal for 
a legacy tax dispute resolution 

scheme for which a legislation 
has been introduced in the 
parliament as detailed earlier. 
The inspiration for this comes 
from the dispute resolution 
scheme used in case of the 
legacy indirect tax disputes 
-the Sabka Vishwas Scheme 
(Legacy Dispute Resolution) 
2019 (SVLRDS-2019), which 

was in place from September 
2019 to 15 January 2020 
(see Annexure 3 for scheme 
details). Per the latest reports, 
it has led to closing of about 
189,000 tax disputes. The 
SLRDS-2019 envisaged 
graded relief to the extent of 
70 percent of disputed tax 
demands (see Figure 6 below).

Tax dues linked to INR 50 lakhs or less More than INR 50 lakhs
(a)  Show cause notice (SCN)/appeals pending as on 

30.06.2019
70% 50%

(b)  SCN issued only with respect to late fee/penalty, and 
tax amount is paid or Nil 

Entire amount of late fee/penalty

(c)  Amount relating to arrears of tax or amount indicated 
in returns but not paid

60% 40%

(d)  Enquiry/investigation/audit and amount quantified on 
or before 30.06.2019

70% 50%

(e) Voluntary disclosure by the declarant No tax relief except interest and penalty
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S.No Nature of tax arrear Amount payable

1. Taxpayer appeal 100% of disputed tax

2. Departmental Appeal before ITAT 50% of disputed tax

3. Departmental Appeal before high 
court

30% of disputed tax

4. Departmental Appeal before 
Supreme Court

15% of disputed tax

  As explained in the previous 
section, this gradation is 
currently absent in the 
proposed ‘Vivad se Vishwas’ 
scheme for direct taxes. 
Based on historical data 
about the success of income 
tax authorities in their 
appeals before various 
appellate forums, we would 
propose graded reliefs 
(refer Figure 7) in case of 
departmental appeals under 
the direct taxes scheme.

  Given that most of the tax 
litigation is generated by 
tax authorities, it needs to 
be realised that the income 
tax department, which is in 
appeal in these cases has 
a very low success rate. 
It is obvious that such a 
scheme can only succeed 
if the taxpayer (who would 
have a ruling in his favour at 
the lower level) is offered a 
substantial reduction on the 
original tax demand itself 
besides no levy of interest or 
penalty. The government will 
need to forgo an appropriate 
percentage of its “paper” 
demands in the scheme, so 
that taxpayers consider it 
worthwhile to opt for the 
scheme to gain tax certainty 
and reduce their litigation 
costs in terms of both money 
and time.

(b)  Reducing the scope for tax 
litigation in the future 

  While initiatives such as a 
dispute resolution scheme 
addressing pending litigation 
are welcome, a real and 
permanent solution to reduce 

tax litigation can only emerge 
if it addresses the institutional 
structure and governance 
within the tax administration 
on how tax disputes are 
resolved. As detailed in 
Section F, in other countries, 
as a general practice, one 
wing of the tax administration 
does not appeal against the 
appeal rulings given out by 
another section of the tax 
administration. In Australia, 
Canada, the United States, 
and the United Kingdom, 
once the tax administration 
decides on the tax liability 
of the taxpayer (whether 
by mediation or an appeal 
process), subsequently, 
only the taxpayer can 
appeal to the tax tribunal 
against the order of 
the tax administration. 
However in India, one wing 
(assessment wing) of the tax 
administration is empowered 
to appeal to the tax tribunal 
(ITAT) against the order of the 
appeals wing [CIT(A)] of the 
same tax administration.

  Only when the income 
tax statute is amended to 
mandate that only a taxpayer 

can file an appeal against 
the appellate authority of 
the tax administration [the 
CIT(A)], can the first step to 
a permanent solution be 
taken. The tax administration 
wing would, of course, 
retain power to reassess a 
taxpayer’s income in specific 
cases (e.g., subsequent 
detection of any fraud). 
The number of appeals 
filed before the ITAT will 
substantially reduce. This 
statutory measure will also 
need to be accompanied by 
structural changes within 
the tax administration. 
One concern could be 
that officials in the tax 
administration will become 
overly conservative (‘pro-
revenue’) in their decision-
making if they perceive that 
their quasi-judicial powers 
as CIT (A) will not be subject 
to any appeal by the tax 
department. This has not 
been the case in other 
countries that allow only the 
taxpayer to file an appeal 
to the tax tribunal. Parallel 
institutional measures to 
strengthen the internal 
assessment and dispute 

Figure 7: Suggested slabs for the “Vivad se Vishwas” scheme 2020
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resolution procedures 
should accompany such a 
change. One step would 
be a common appellate 
division, which is functionally 
independent of the 
assessment division. After 
internally evaluating the 
taxpayer’s objections and 
the assessment wing’s 
observations on the 
assessment order, this 
division would take a final 
decision that is binding on 
the tax administration. This 

division would also take a 
uniform view on issues for 
deciding whether the income 
tax department would file 
an appeal against a tax 
tribunal (i.e. the ITAT) or a 
High Court order. Another 
step would be to streamline 
the assessment process to 
ensure that it is not based 
on the sole judgement of a 
single assessing officer. A 
good step in this direction 
is the launch of the 
e-assessment scheme in 2019 

under which any modification 
to the taxpayer’s income 
by the assessing officer 
is subject to review by an 
independent wing of the tax 
administration before taking 
a final decision. Therefore, 
the time is right to bring 
about such a change that will 
be a step towards achieving 
the governments’ stated 
objective of building more 
trust with taxpayers and 
reducing tax litigation.
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Annexure 1

1.1   Direct tax litigation cycle in 
Australia

 Mechanism 
  Australia's tax system is a 

“self-assessment” system 
where taxpayers are 
responsible for determining 
their own liability to income 
tax, and most other federal 
and state taxes.

  Prior to the Australian 
Taxation Office (ATO) opening 
a formal audit, the ATO 
relies on risk reviews to 
assess whether there may 
be tax risks arising from 
the taxpayer’s assessment. 
Risk reviews help the ATO 
to determine whether there 
are any compliance issues 
requiring a more in-depth 
investigation and response. 
At present, this particular risk 
review model only applies 
to taxpayers in the large 
business segment. However, 
similar principles apply in 
other market segments.

  At the end of any risk review, 
the ATO will discuss outcomes 
with taxpayers, advising if it 
is satisfied with taxpayers’ 
compliance or consider 
further action as warranted. 
The ATO is likely to follow-up 
with audit action if the risks 
are found to be significant. 

 Timelines and stages
 Timelines
  The ATO will endeavour to 

complete income tax audits 
within 18 months. The 
timeframe and scope of each 
audit depends on the specific 
issues and the complexity of 
those issues. 

  Complex cases may extend 
beyond the 18-month 
timeframe, particularly if there 
are considerations of anti-
avoidance provisions, input 
from external counsel, and 
input from tax treaty partners.

 Audit procedure stages 
  During the audit process, the 

ATO audit team will use its 
statutory power to access 
and obtain information 
from taxpayers (except any 
information covered under 
legal professional privilege). 

  The ATO will usually 
issue a ”Position Paper” 
or a “Statement of Audit 
Position”, which explains its 
understanding of the facts, 
their positions, and the issues 
identified and proposed 
assessments. 

  The Position Paper or 
Statement of Audit Position 
is not a “decision” but rather 

the presentation of the ATO’s 
preliminary view of the facts 
and the law applying them. 
The ATO provides taxpayers 
sufficient time, typically 
28 days, to respond to the 
position paper. In substance, 
the position paper is similar 
to a show-cause notice/draft 
assessment order under the 
Indian system. 

  It is not uncommon for 
disputed issues arising during 
an audit to be settled by 
negotiation and the audit 
finalised.

  Following this exchange of 
views from the ATO and 
taxpayers, the ATO will 
formally complete the audit. 
At this stage, the ATO will 
provide taxpayers a written 
notification of the outcome of 
the audit and:
a)   explain the basis of any 

adjustments made and 
inform taxpayers of 
any error that has been 
detected;

b)   explain the reasons for 
any penalty or interest and 
how to calculate that;

c)   grant taxpayers 
opportunity to explain 
circumstances that could 
justify reduction of any 
penalty or interest; and

3. s255-5(1) Tax Administration Act 1953
4. S1477M, 14ZZR, Tax Administration Act 1953
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5. s255-10(1); 255-15(1) Tax Administration Act 1953
6. The policy and further guidance for 50/50 arrangements is outlined in PS LA 2011/4. PS LA 2011/4, paragraphs 22-40
7. Section 14ZL(1) Tax Administration Act 1953

d)   inform taxpayers of 
their review rights and 
remedies that may be 
available. 

  If the ATO amends the 
original assessment (i.e., 
usually increasing taxpayers’ 
‘liability), it will issue a “Notice 
of Amended Assessment”. At 
this point, the audit phase is 
formally complete and final. 

  Time of crystallisation of 
tax demand

  At the final audit stage when 
the ATO serves a Notice of 
Amended Assessment to a 
taxpayer, the tax demand is 
crystallised for payment3.

  Liability to pay assessed tax, 
additional tax, or any other 
amount is not suspended 
pending the outcome of an 
application for review or 
appeal4. 

 Stay of demand procedure
  Tax becomes due and 

payable once the Notice of 
Amended Assessment is 
issued by the ATO. Interest 
will continue to accumulate 
until the debt is settled. 
Taxpayers have several 
options, including entering 
into negotiated payment 
arrangements, available to 
defer the disputed debt. 
The ATO may deny payment 
arrangements if it considers 
a significant risk of collecting 
debt at the end of the dispute 

(for example, if there is lack 
of sufficient funds in Australia 
or funds being moved 
offshore). The ATO may defer 
the time for payment of tax 
for particular taxpayers and 
permit the tax to be paid 
in instalments5. If the ATO 
defers the time at which tax 
is due and payable, interest 
only becomes payable in the 
event of non-payment from 
the extended date.

  The most common 
arrangement is the 50/50 
arrangement between the 
ATO and a taxpayer. Per this 
arrangement, upon payment 
of a minimum of 50 percent 
of the disputed debt, the 
ATO agrees not to recover 
the remaining until such time 
the appeal rights have been 
exhausted. In return, the 
ATO consents to a remission 
of 50 percent of the general 
interest charge, which 
would otherwise accrue if 
the tax debtor's dispute is 
unsuccessful6. 

  Whether the revenue can 
file an appeal against 
the assessment order 
with the first appellate 
authority (outside the tax 
administration)

  Following the issue of 
a Notice of Amended 
Assessment, taxpayers have 
the option of objecting to 
this decision7 via an internal 
ATO review. A tax officer 

from the ATO Objections 
team, who was not involved 
in the original decision, 
considers the objection 
by reviewing the facts and 
the taxpayer’s evidence. 
The ATO may contact the 
taxpayer to discuss the 
objection and request 
further information. The 
commissioner aims to make 
an objection decision within 
eight weeks of receiving 
necessary information from 
the taxpayer.

  The Review and Dispute 
Resolution (RDR) section 
of the ATO hands down 
the objection decisions 
(the internal review of the 
taxation decision), and 
decides whether to appeal 
the decision from the 
Tribunal or the Federal Court. 

  The ATO can decide to 
appeal from the Tribunal to 
the Federal Court only on a 
question of law. The Federal 
Court’s role is to review the 
decision and determine 
whether the decision was 
made in accordance with 
law. The matter would be 
heard by a single judge of 
the Federal Court. However 
in some cases, the decision 
maker in the Tribunal is also 
a judge of the Federal Court. 
In this case, any appeal would 
be heard by three judges, or 
the Full Court of the Federal 
Court. The Federal Court 
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does not usually permit a re-
hearing of the facts, although 
it may make findings of facts 
in limited circumstances.

  The ATO (or the taxpayer) 
can also appeal from a single 
judge of the Federal Court to 
the Full Federal Court. 

  The ATO has a practice 
statement that provides 
guidance to the ATO and 
outlines polices relevant to 
the conduct of ATO litigation. 

1.2  Direct tax litigation cycle in 
the United States

  Mechanism of tax 
assessment

  Under the Internal 
Revenue Code (IRC), the 
IRS is authorised to make 
inquiries, determinations, 
and assessments of all 
taxes, including interest and 
penalties, under the internal 
revenue laws. This authority 
has been called the basic 
underpinning of the IRS's 
Examination and Appeals 
functions. 

  The IRS assesses the tax as 
reported by the taxpayer 
on his or her return or 
as determined by the IRS 
through examination. The 
IRS is authorised to establish 
the mode or time for the 
assessment of any internal 
revenue tax, including 
interest and penalties, 
where that is not otherwise 
provided for by statute. 

 Timelines for assessment 
  As a general rule, a deficiency 

must be assessed by the 

IRS within three years after 
the taxpayer files his or her 
return, whether the return 
was filed on or after the 
prescribed due date. The 
period of limitations on 
assessment is extended to 
six years, if the taxpayer 
has omitted in excess of 25 
percent of the amount of 
gross income stated in the 
return. 

  Further, if the taxpayer 
has filed a false/fraudulent 
return, willfully attempted 
to evade tax (other than 
income or estate and 
gift taxes), or not filed a 
return, a deficiency may be 
assessed any time. The filing 
of an amended return does 
not start a new period of 
limitation. The filing of an 
amended return after the 
filing of a fraudulent return 
does not serve to start a 
period of limitation. 

  Crystallisation of tax 
demand

  An examination by the IRS 
of a taxpayer's return may 
result in a determination 
that additional tax is owed. 
In such cases, the IRS 
issues the taxpayer a notice 
of proposed deficiency, 
commonly known as a 30-day 
letter. The notice details the 
nature and amount of the 
proposed adjustments. The 
30-day letter also outlines the 
taxpayer's right to appeal the 
proposed adjustments within 
30 days by filing a protest 
with appeals.

  If the taxpayer does not 
timely use the right to seek 
appeals consideration, a 
statutory notice of deficiency, 
commonly known as a 90-
day letter, is issued to the 
taxpayer. The letter informs 
that the taxpayer has 90 
days (150 days if the notice 
is addressed to a person 
outside the United States) 
to file a petition with the 
Tax Court to contest the 
deficiency. 

  
  Whether the revenue can 

file an appeal against 
the assessment order 
with the first appellate 
authority (outside the tax 
administration)

  The 90-day letter also 
provides the taxpayer 
the ability to contest the 
deficiency in the Tax Court 
without having to prepay 
tax. It also provides the Tax 
Court the jurisdiction to 
re-determine the proposed 
assessment.

  However, the letter may 
be rescinded by a mutual 
agreement between the IRS 
and the taxpayer.

  If a taxpayer files a petition 
for review on time with 
the Tax Court for a re-
determination of a proposed 
deficiency, the court has 
jurisdiction to consider 
adjustments that are not 
set forth in the notice of 
deficiency to re-determine 
the correct amount of the 
deficiency for the tax year, 
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even if such re-determination 
results in a greater deficiency 
than that originally asserted 
by the IRS.

1.3  Tax dispute resolution in 
the UK

 Mechanism 
  Large businesses have 

a dedicated customer 
team lead by a customer 
compliance manager. About 
2,000 businesses with a UK 
presence meet this criteria. 
The highest risk (determined 
by HMRC) will have their 
returns audited every year – 
but this will not always lead 
to formal enquiry.

  Smaller businesses are 
audited randomly or on 
the basis of computerised 
risk assessment criteria/
information received. The 
majority of UK corporates 
will never be audited for 
corporate tax purpose.

 Timelines
  Recent statistics have shown 

that the average time to 
settle a tax investigation 
into the largest businesses 
in the United Kingdom is 34 
months. Most decisions made 
by HMRC carry a right of 
appeal. The usual timeframe 
in which an appeal must be 
raised is 30 days.

  If HMRC issues assessments 
against taxpayers, they have 
a right of appeal against 
that decision. While an 
assessment will not be a 
draft, it may not become final 
as it is subject to appeal.

  There can be a dialogue with 
HMRC regarding assessments 
and HMRC will often issue 
assessments on a protective 
basis where time limits are 
due to expire. If this were to 
happen during an enquiry, 

HMRC would give a notice of 
such assessments.

  Crystallisation of tax 
demand

  Where assessments are 
issued by HMRC or enquiries 
finalised by other means, the 
tax crystallises at the date 
of that decision and then 
payment is due usually 30 
days after the liabilities are 
finally agreed.

  On appeal of an enquiry 
assessment, the taxpayer 
can also request that 
the collection of tax is 
postponed while the appeal 
is settled. Late payment 
interest on any outstanding 
amounts would continue to 
accrue.

  Appeal process and 
whether the revenue can 
file an appeal against 
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the assessment order 
with the first appellate 
authority (outside the tax 
administration)

  If taxpayers disagree with 
a decision made by HMRC, 
they have 30 days to object 
to that decision by raising an 
appeal. They need to notify 
HMRC, which will then offer 
taxpayers an internal review 
that would be carried out by 
an independent review officer 
within HMRC.

  If taxpayers accept an offer of 
a review, HMRC has 45 days 
to conduct the review. Longer 
periods can be agreed. The 
conclusion of that review 
will be sent to taxpayers in a 
‘conclusion letter’, which will 
set out the options following 
the review. If taxpayers 
disagree with the conclusion, 
they have 30 days from the 

conclusion letter to raise an 
appeal with the tribunal.

  The review officer will send 
the conclusion letter as 
above that will state the 
review officers’ conclusions 
and the reasons for their 
decision. The review officers’ 
decision may uphold, vary, or 
cancel the original decision. 
If taxpayers are unsatisfied 
with the tribunal’s decision, 
an appeal would lie with 
the upper tribunal. To file 
an appeal before the upper 
tribunal, taxpayers would 
require permission to appeal 
from the first tribunal.

  Both the sides are able to 
take the decision through the 
courts if necessary – from tax 
tribunal through to court of 
appeal. This is different from 
a ‘review’ per se and forms 
part of the ‘appeals’ process.

  Taxpayers have to make an 
application for their dispute 
to be subject to alternative 
dispute resolution (ADR). 
About 1,000 such applications 
are made each year. Of these, 
about 30 percent applications 
are rejected on the basis that 
they are not suitable for ADR.

  If an application is accepted, 
80-90 percent of the matters 
reach resolution via this 
process. With regard to a 
successful review and ADR 
settlement process, fewer 
cases are required to be 
progressed via the appeal 
process.

1.4  Tax dispute resolution in 
Canada

 Mechanism
  Canada allows taxpayers to 

file corporate tax returns in 
both physical and electronic 
forms. High-value taxpayers 
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are mandatorily required 
to file electronically. State 
income tax are typically 
harmonised with federal 
returns except for Quebec/
Alberta. The first step is desk 
assessment based on the tax 
return submitted.

 Timelines
  In Canada, statute of 

limitation is based on type of 
corporation’s status. 
• Canadian-controlled 

private corporation 
(CCPC−not controlled 
by non-residents/
public corporations or 
a combination thereof), 
for which the normal 
timeline for assessment 
is 36 months and other 
corporations for which time 
limit is 48 months from the 
date of the original notice 
of assessment 

• Transfer pricing 
assessments can usually 
be conducted for seven 
years. In case the time 
period is expiring, the CRA 
can request for a waiver 
or make a protective 
assessment.

  Crystallisation of tax 
demand

  Once an assessment is 
framed, a tax claim is 
crystallised for small 
companies (as defined in 
Canadian regulations). The 
tax claim is stayed without 
any prepayment though 
interest (being usually a 
prescribed rate) of more than 
4 percent accrues, which is 
also not tax deductible. There 

are penalties for not filing 
corporate tax returns, which 
are due within six months 
of the year end, if there is a 
payment of tax due. 

  As far as a large corporation 
is concerned, to stay the tax 
demand 50 percent payment 
of tax and the tax payer might 
have an option of seeking a 
stay by furnishing a security 
like a bank guarantee.

 Appeal process 
  Once the assessment is 

concluded by the assessing 
officer, a document is 
issued called “Notice of 
reassessment”. The taxpayer 
usually has 90 days to file an 
objection with the appeals 
office of the CRA, which is 
independent of the original 
assessment unit.

  Canada does not recognise a 
formal process of mediation 
and the appeal process 
beyond the CRA internal 
review process is a Tax Court, 
then the Federal Court 
of Appeal, and finally the 
Supreme Court, by special 
leave. 

  Whether the revenue can 
file an appeal against 
the assessment order 
with the first appellate 
authority (outside the tax 
administration)?

  In case the CRA internal 
review process leads to 
relief for taxpayers, this 
is not (as a matter of 
administrative practice) 
further appealed by the CRA 
before a tax court.

  Summary of global 
experience 

  A survey of the leading 
Commonwealth countries 
and the United States 
indicates some common 
characteristics and country-
specific nuances that are 
summarised below: 
• In most of the surveyed 

countries, tax authorities 
have a well-established 
process of risk assessment 
to identify taxpayers 
whose cases are selected 
for audit. Large taxpayers 
with more complexities 
in their fact patterns, are 
usually assessed to tax by a 
separate unit. 

• On an average, the 
surveyed countries seek to 
complete a tax assessment 
in 36 months from the 
date of filing a tax return. 
Although the range is 
18-36 months, there are 
legal provisions allowing 
extended periods for 
complex cases, such as 
those involving transfer 
pricing issues. 

• The Indian system closely 
corresponds to the UK 
system where both the 
taxpayer and the field 
units of the HMRC have 
the opportunity to litigate 
matters through the tax 
courts to higher appellate 
courts. A significant 
difference is that the 
HMRC is able to resolve 
large number of disputes 
through the mediation 
route and relatively fewer 
cases through the court 
process. 

Reducing income tax disputes in India | A way forward

22



• In a number of surveyed countries as part of an administrative practice or otherwise, the tax 
authorities do not appeal the relief allowed by their own administrative review mechanism. This is 
seen as a taxpayer friendly step and facilitates the progression of fewer cases to a judicial process. 

  A brief snapshot of the comparative analysis of direct tax litigation procedure followed in 
various countries

S.No Particulars India Australia United 
States

United 
Kingdom

Canada

1. Time limit to 
conclude an 
assessment in 
normal course of 
time

21−33 
months (for 
completion of 
assessment)

Usually 18 
months

3−6 years (in 
case of fraud, 
no time limit)

Usually 34 
months

Varies within 
3-7 years

2. Stage where the 
tax demand is 
crystalised

As soon 
as the 
assessment 
order is 
issued

On 
issuance of 
assessment 
order

Pursuant to 
finality of 
matter by tax 
court

Assessment 
order or on 
request on 
settlement of 
appeal

On issuance 
of assessment 
order

3. Whether the 
revenue can file 
an appeal against 
the assessment 
order with the 
first appellate 
authority 
(outside the tax 
administration)

Yes No No No No
(as 
administrative 
practice)

S.No Country Appeal process

Audit Appeal Court

1. Australia Step 1: Return of income 
filed by the taxpayer 
selected for review/audit  
by Australian taxation  
office (‘ATO’)

Step 2: Administrative 
Appeals Tribunal (‘AAT’) 
–If dissatisfied with 
the ATO’s decision, the 
taxpayer can appeal to 
AAT.

Step 3: Federal Court- 
ATO or the taxpayer, 
dissatisfied with the 
decision, can appeal 
before the Federal Court 
on a question of law.

Step 4: Full Federal Court- 
The taxpayer or the ATO, 
dissatisfied with the 
decision of the Federal 
Court can appeal before 
the Full Federal Court.

Step 5: High Court- 
The taxpayer or the 
ATO, dissatisfied with 
the decision of the Full 
Federal Court, can appeal 
before the high court.

 Snapshot of the litigation process
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S.No Country Appeal process

2. Canada Step 1: Return of income 
filed by the taxpayer 
selected for review/audit by 
Canadian Revenue Agency 
(‘CRA’)

Step 2: 
The taxpayer can appeal 
to the Tax Court of 
Canada.

Step 3: Federal Court of 
Appeal/Supreme Court of 
Canada- 

The taxpayer, dissatisfied 
with the decision of Tax 
Court of Canada, can 
appeal to Federal Court/
Supreme Court.

3. United 
Kingdom

Step 1: Return of income 
filed by the taxpayer 
selected for enquiry/review 
by Her Majesty’s Revenue 
and Customs (‘HMRC’)

Step 2: First-tier tribunal- 
The taxpayer can appeal 
to the first-tier tribunal 
to avoid the undue 
extension and achieve 
closure with the specified 
period.

4. United 
States

Step 1: Return of income 
filed by the taxpayer 
selected for examination/
review by Internal Revenue 
Service (‘IRS’)

Step 2: Appeals- 
The taxpayer can apply 
to ‘Appeals’ to protest 
against the proposed 
adjustments of IRS.

Step 3: Tax Court: The 
taxpayer, unable to 
appeal against IRS, can 
apply to Tax Court to 
contest the deficiency of 
not filing with ‘Appeals’.

Source: The Tax Disputes and Litigation Review   
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Annexure 2

 The other measures taken that the income tax administration takes to reduce tax litigation are mentioned 
below:
(i)  Focus on the disposal of pending appeals before CIT(A) having tax effect of more than INR 100 crore 

for FY 2016-17, which resulted in disposal of 362 appeals involving tax effect of INR 1.92 lakh crore. 
In FY 2017-18, disposal of appeals involving tax effect of INR 50 crore and above was focussed on, 
resulting in disposal of 1,033 appeals involving tax effect of INR 3.03 lakh crore. In FY 2018-19, tax 
effect of INR 3.01 lakh crore has been unlocked in 537 appeals. This approach of the department is 
bearing fruit as can be seen from the table below:

Financial year Appeals instituted Appeals disposed % of disposal to 
institution

2014-15 97,866 73,736 75

2015-16 1,20,265 94,093 78

2016-17 1,48,454 1,17,945 79

2017-18 1,17,150 1,23,480 105

2018-19 1,40,715 1,20,251* 85.5

 * The disposal was affected as there was vacancy of 124 commissioners of income tax (appeal) in the field.

(ii)  Appointed additional officers 
(independent or additional 
charge) to decide taxpayer 
appeals. 

(iii)  To reduce pendency and 
enable faster disposal of 
pending cases in Supreme 
Court, 22 issues totalling 
about 1,000 pending cases 
have been identified and 
a request has been made 
to the Supreme Court for 
priority resolution of cases.

(iv)  The Central Technical 
Committee (CTC) has been 
created at the level of CBDT 
to resolve contentious 
legal issues and formulate 
departmental view/settled 
view. The CTC has issued 30 
circulars on settled issues/

departmental view, with 
directions to withdraw/not 
press such departmental 
appeals before HC/SC. The 
department has issued 
a standard procedure to 
manage matters relating 
to such frequently litigated 
sections, i.e., section 14A, 
68, and 147. These standard 
procedures are expected to 
go a long way in minimising 
litigation. 

(v)  As a long-term measure to 
reduce litigation at higher 
judicial fora, a proposal 
for Alternate Tax Dispute 
Resolution (ATDR) initiated 
by a member (A&J) is under 
deliberation of the finance 
ministry. 

(vi)  A national talent pool and 
regional talent pool of 
departmental officers is 
being created to use their 
specialised knowledge and 
experience in managing 
complex judicial cases at 
ITAT/HC/SC.

(vii)  Matters relating to 
appointment of standing 
counsel, special public 
prosecutors (SPPs), and 
special counsel: 

  During the year, 69 proposals 
of Sr/Jr standing counsel, 
SPPs, and special counsel 
received from the field were 
processed and 49 sanction 
orders were issued.

Source: Department of Revenue Annual Report 2018-19
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Annexure 3

Salient features of the Sabka Vishwas Scheme (legacy dispute resolution) 2019 are mentioned below:

S. No Particulars Features of the scheme

1. Objectives • Serve as a one-time measure for liquidation of past disputes of central excise 
and service tax 

• Provide a voluntary disclosure opportunity to non-compliant taxpayers 
2. Cases covered • A show-cause notice or appeals arising out of a show-cause notice pending as 

on 30 June 2019
• An amount in arrears 
• An enquiry, investigation, or audit where the amount is quantified on or before 

the 30 June 2019
• A voluntary disclosure

3. Exclusions • Cases in respect of excisable goods set forth in the Fourth Schedule to the 
Central Excise Act, 1944 (this includes tobacco and specified petroleum 
products) 

• Cases for which the taxpayer has been convicted under the Central Excise Act, 
1944 or the Finance Act, 1944 

• Cases involving erroneous refunds 
• Cases pending before the Settlement Commission

4. Benefits • Total waiver of interest, penalty, and fine 
• Immunity from prosecution 
• Cases pending in adjudication or appeal, a relief of 70 percent from the duty 

demand if it is INR 50 lakh or less and 50 percent if it is more than INR 50 lakh
• The same relief for cases under investigation and audit where the duty involved 

is quantified on or before 30 June 2019 
• In case of arrears, the relief offered is 60 percent of the confirmed duty amount 

if the same is INR 50 lakh or less and it is 40 percent in other cases. 
• In cases of voluntary disclosure, the declarant will have to pay full amount of 

disclosed duty. 

Other 
features

• Facility for adjustment of any deposits of duty already made 
• Settlement dues to be paid in cash electronically only and cannot be availed as 

input tax credit later 
• A full and final closure of the proceedings in question; the only exception is that 

in case of voluntary disclosure of liability, there is provision to reopen a false 
declaration within one year. 

• Proceedings under the scheme shall not be treated as a precedent for past and 
future liabilities.

• The final decision should be communicated within 60 days of application. 
• No final decision without an opportunity for personal hearing in case of any 

disagreement 
• Proceedings under the scheme will be fully automated.
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About Tax Policy Group
Tax policy, globally and in India, 
is evolving rapidly. Globalisation 
and digitisation has brought 
unprecedented change and 
governments have cooperated 
internationally on new tax rules 
and a thrust for transparency in 
tax matters.

Deloitte has contributed to 
global and domestic initiatives. 
It engages with international 
and country tax organisations 
and authorities and responds to 
their requests for submissions. 

It continues to keep its clients 
informed of these changes and 
develops technology tools to 
assist them analyse the impact 
and comply with them.

Tax Policy Group brings together 
the knowledge and experience 
of tax professionals and subject 
matter experts around the 
country in the critical area of 
Indian tax policy. Its mission is 
to enhance dialogue among tax 
professionals, industry leaders, 
academia, and government.
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