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Direct and International Tax
•	 Claim of credit of TDS cannot be denied on mere 

technical ground, that the income in respect of the 
said TDS claim was not that of the taxpayer

•	 Interest on refund of income tax is subject to higher 
rate of withholding, not being covered as ‘interest’ 
under the tax treaty

•	 Income on transfer of shares held by the ESOP trust 
on behalf of the settlor to the employees of settlor is 
to be taxed as capital gains

•	 Transfer of shares of an Indian company by a 
Mauritius company to a Singapore company is not 
subject to capital gains tax under the India-Mauritius 
Treaty

•	 Payment for supply management services not taxable 
as royalty/fees for technical services under India-UK 
Treaty

•	 Premium	paid	on	buy-back	of	shares	allowed	as	a	
revenue	expenditure.

•	 Unit registered with the Software Technology Park of 
India [STPI] enjoying benefits prior to commencement 
of SEZ Act would qualify to be an ‘existing unit’ under 
the SEZ Act

•	 Interest on borrowed funds which are advanced to 
sister concern cannot be disallowed if made out of 
commercial expediency 

•	 Expenditure on free samples given to medical 
practitioners cannot be disallowed

•	 Distribution fees received by taxpayer from its 
distributors in India is not taxable in absence of PE

•	 Once Profit & Loss account has been prepared as the 
provisions of Companies Act, then the same cannot 
be tinkered for the purpose of computing book profits

•	 MAT not applicable to nationalized banks not being a 
company

•	 Provisions of deemed dividend not be invoked on 
taxpayer’s family members who are not shareholders 
in the lending company. Exempt capital gains to be 
excluded for calculating ‘accumulated profits’

•	 Journey of a vessel between two Indian ports is 

‘international traffic’ if it forms part of a larger 
international voyage

•	 Carry forward and set off of accumulated losses 
of a closely held company denied upon transfer of 
shareholding to a group company 

•	 Income from offshore services exempt under the tax 
treaty is not chargeable to tax in India

Indirect Tax

Service Tax Judgments
•	 Salary paid to a seconded employee is not liable to 

service tax.
•	 Car lease scheme (of providing vehicles to employees) 

cannot be regarded as service and thus shall not be 
leviable to service tax.

•	 Royalty received in respect of use of logo under a joint 
venture is not liable to service tax under ‘Franchise 
service’.

•	 Excess baggage charges collected by the airline 
companies is classifiable under the category of 
‘transportation of passenger by air’ and not under 
‘transportation of goods by air’.

•	 Radio taxi provided by appellant to the driver for 
plying the passenger is not a liable to service tax under 
‘supply of tangible goods’ service.

•	 Conversion mark-up charges accruing to credit 
card issuing company is not subjected to service tax 
when the card holder uses the card abroad to make 
payment in foreign exchange.

Service Tax Updates
•	 The Central Government has notified that Swachh 

Bharat Cess will be levied with effect from 15 
November 2015.

•	 Service tax is not applicable on the job work services 
received by apparel exporters in relation to fabrication 
of garments, if the job work involves a process on 
which duties of excise are leviable under section 3 of 
the Central Excise Act, 1944.
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Central Excise Judgments
•	 The proviso to Notifications, capturing conditions for 

claiming an exemption from excise duty, which cannot 
be complied with by importers, is constitutionally 
valid.

•	 Requirement of mandatory pre-deposit under Section 
35F does not vitiate the constitution of India as it does 
not take away the right to file an appeal but merely 
regulates the same. 

•	 Excise duty is payable on the basis of transaction value 
when rejected goods are re-cleared for sale.

•	 Pre-delivery Inspection charges and After Sales 
Services incurred by dealers should not be included 
while arriving at the assessable value.

Central Excise Updates
•	 Amendment in rule 9 of CENVAT credit rules, 2004
•	 Providing monetary limits for filing appeals by the 

Department before CESTAT/ High Courts and Supreme 
Court.

•	 General guidelines for implementation of e-payment 
of refund/ rebate

Customs, FTP and SEZ Judgments
•	 Capital goods imported under EPCG scheme are not 

required to be used directly in rendering services, 
for which foreign currency is earned, subject to 
satisfactory compliance of other conditions.

•	 Direct or indirect holding of 26% or more voting 
rights would render the entity ‘group company’ under 
FTP 

•	 The Government has powers to restrict the benefits 
given to exporters by way of incentives retrospectively.

Customs, FTP and SEZ Updates
•	 Liquid helium gas kept in containers and crude stored 

in caverns eligible for duty remission if lost on account 
of volatility

•	 Facility of 24 * 7 clearance to export of specified 
goods extended to Krishnapatanam Sea port in 
Andhra Pradesh

•	 Notification relating to product specific safeguard duty 
on imports from China rescinded

•	 Revised drawback rates notified and manner of 
quantification of provisional drawback laid down

•	 Procedure prescribed for modification of address in 
IEC which involves change in jurisdictional Regional 
Authority

•	 Implementation of Track and Trace system for export 
of drug formulations deferred for both, SSI and 
Non-SSI manufacturers

•	 Rewards prescribed in Appendix 3D under SEIS 
scheme extended to service exports made during the 
period 01.10.2015 to 31.03.2016

VAT, CST and Entry Tax Judgments
•	 Supply after  printing of smart cards which are 

specifically designed and developed does not amount 
to sale

•	 Primary use of goods and its usage in common 
parlance has to be looked into while classifying goods

•	 Deemed sale involved and VAT exigible on supply of 
goods in a works contract where inputs are supplied 
by job-worker in the course of manufacture of 
formulized products

•	 Pre-printed meal vouchers are not ‘goods’ for the 
purpose of levy of Octroi or Local Body Tax (LBT) 

•	 Amount received from Copyright Society for grant of 
public performance right and mechanical right of its 
musical works would amount to transfer of right to 
use and subject to VAT.

VAT, CST and Entry Tax Updates
•	 Bihar- Increase in Residuary rate of Tax 
•	 Maharashtra : Increase in rate of Interest for delay in 

payments/short payments of tax 
•	 Orissa : Increase in Residuary rate of Tax 
•	 Karnataka: Refund of Input Tax paid on purchase of 

inputs by Registered Co developer of an SEZ. 
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Direct and 
International Tax

Withholding Tax

Claim of credit of TDS cannot be denied merely 
on technical grounds that the income in respect 
of the said TDS claim was not that of the 
taxpayer

The taxpayer derived income from the business of 
erection, commissioning and installation of towers on 
a contract basis. The AO during the assessment stage 
observed that considering the income offered to tax, 
the claim of TDS by the taxpayer was substantially 
higher. The taxpayer explained that credit was reflected 
in its statement of TDS credit on the basis of erroneous 
reporting of its sister company’s PAN by the vendor. 
Further, it was also submitted that benefit of TDS as 
availed by it has not been availed by the sister concern.

The HC observed that the taxpayer had fairly admitted 
throughout the proceedings that the benefit of TDS had 
not been claimed by the sister concern. Hence, the HC 
held that the tax authorities cannot deny the taxpayer’s 
claim on mere technical ground that the income in 
respect of the said claim of TDS was not that of the 
taxpayer but that of its sister concern.

CIT v. Relcom (62 taxmann.com 190)(Delhi HC)

Beneficial provisions of the India-Italy tax treaty 
as applicable to ‘interest income’ does not cover 
interest on refund of income tax 

The taxpayer, a tax resident of Italy, was eligible for 
interest on refund of income tax as per the Act. Upon 
payment of refund the AO deducted tax at source at a 
higher rate as against the taxpayer’s claim of exemption 
under the India-Italy tax treaty.  

The Tribunal held that the interest on refund is not 
envisaged in the definition of ‘interest’ under Article 
12(4) of the India-Italy tax treaty. 

Ansaldo Energia SPA v. DDIT (63 taxmann.com 280)

Capital Gains

Income on transfer of shares held by the ESOP 
Trust on behalf of the settlor to the employees 
of settlor is to be taxed under the head ‘Income 
from Capital Gains’

The taxpayer was an Employee’s Stock Option Trust 
(ESOP Trust) created by the settlor company for 
implementing its Employee Stock Option Scheme (ESOP 
scheme). The activities of the taxpayer included holding 

the equity shares of the settlor and to administer the 
ESOP scheme. On exercise of stock options by the 
eligible employees, the taxpayer transferred shares of 
the settlor to such employees. The taxpayer treated the 
shares as ‘capital assets’ and accordingly, the resultant 
gain arising from the transfer of shares was offered to 
tax under the head ‘income from capital gains’.

The AO held that the shares constituted business assets 
of the taxpayer and hence, income earned on transfer 
ought to be taxed as business income. 

On appeal, the Tribunal held that the taxpayer was 
holding shares in the fiduciary capacity and does not 
have absolute rights over the shares. Accordingly, the 
shares could not be categorized as its business assets 
of the taxpayer. The taxpayer, merely acting as an 
extended arm or special purpose vehicle on behalf of 
the settlor, the treatment of gains arising on transfer of 
shares should be the same as it would have been in the 
hands of the settlor. It was further observed that the tax 
authorities do not have unfettered powers under the 
law to disturb the consistent stand taken by the taxpayer 
and which has also been accepted by the tax authorities 
in the earlier years, if there are no change in the facts or 
in law.  

Mahindra & Mahindra Employee’s Stock Option Trust 
(ITA No. 2389/Mum/2015) (Mum Trib)

Transfer of shares of an Indian company by a 
Mauritius company to a Singapore company is 
not subject to capital gains tax under the India-
Mauritius Treaty

The applicant, a tax resident of Mauritius, was the 
holding entity of an Indian company. It proposed to 
transfer its shareholding to another group entity in 
Singapore. For the transaction, the applicant approached 
the AAR to determine whether such transfer would 
be subject to capital gains tax in India. Further, related 
questions on the applicability of MAT, transfer pricing 
provisions, withholding tax and the requirement for 
filing of tax return in India, were also put forth before 
the AAR.

The AAR, based on facts, held that the transaction with 
an object of group reorganization and investments 
having commenced  20 years back, is not for tax 
avoidance. The shares of Indian company, held by the 
applicant constitute a capital asset and income from 
transfer of shares arising to the applicant was not liable 
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to tax in India, in absence of the applicant’s PE in India. 
Further, since the income is not taxable in India, the 
provisions relating to transfer pricing, withholding tax 
and return filing do not apply. Moreover, in absence of a 
PE in India, MAT should not be applicable.

Dow AgroSciences Agricultural Products Ltd [A.A.R. No 
1123 of 2011]

Royalty/Fees for Technical services

Payment for supply management services is not 
taxable as royalty/fees for technical services 
under the India-UK Treaty

The applicant is a company incorporated in UK. Its 
Indian group entity is engaged in the business of 
manufacture and sale of turbochargers, the components 
of which are purchased by it directly from third parties in 
UK and US.

The Indian group entity entered into an agreement 
with the applicant for supply management services and 
payment of service fees to the applicant. The applicant 
filed an advance ruling in relation to taxability of the 
supply management services fees received from its 
Indian group entity.

Based on the nature of services provided by the 
Applicant, the AAR held that the applicant did not 
impart technical knowledge and expertise based on 
which the Indian entity could have acquired and used 
such skills in future. It was therefore held that the 
‘make available’ clause under the Treaty is not satisfied. 
The AAR further held that the subject services cannot 
qualify as royalties under the Treaty because it is not 
related with the use of, or the right to use any copyright, 
patent, trademark, design or model, plan, secret formula 
or process etc. The AAR also held that as the supply 
management services were not taxable in India, transfer 
pricing provisions are not applicable.

Cummins Limited [A.A.R. No 1152 of 2011]

Business Expenditure

Premium paid on buy-back of shares allowed as a 
revenue expenditure.

The taxpayer had debited a certain sum to the Profit 
& Loss Account on account of buy-back of shares, 
being an amount over and above the face value of 
sharesSubsequently, the CIT in the revision proceedings 
under section 263 of the Act directed the AO to disallow 
the sum as it was capital in nature. The HC observed 

that the taxpayer had approached the Company Law 
Board on account of disputes between certain groups 
of shareholders. On an arrangement reached by the 
Company Law Board, the taxpayer was directed to buy 
back shares of one group of shareholders. This was done 
to ensure a smooth and more profitable running of the 
business. Hence, the same has to be regarded as an 
expenditure of revenue nature as these expenses were 
not incurred out of choice.

CIT v. Brahma Bazar Hotel Ltd (63 taxmann.com 13) 
(BOM HC)

Interest on borrowed funds which are advanced 
to sister concern cannot be disallowed if made 
out of commercial expediency

The taxpayer  borrowed interest bearing funds and 
made interest free advances to its subsidiary company 
and to its directors at a lower rate of interest. The AO 
disallowed proportionate interest as may be attributable 
to advances made to subsidiary and directors. 

The SC observed that the advances made fulfilled 
the test of commercial expediency in view of the 
undertaking given by the taxpayer to the financial 
institutions. It observed that in respect of loans given 
to directors, the taxpayer had established that it had 
credit balance in the bank account on the date of giving 
loan to its directors.. The SC also observed that the 
businessman cannot be compelled to maximize profits 
and that the revenue authorities must not look at the 
matter from their own view point but that of a prudent 
businessman. Accordingly, the interest was allowed as 
a deduction Hero Cycles (P.) Ltd. v CIT (ITA No.514 of 
2008) (SC)

Expenditure on free samples given to medical 
practitioners cannot be disallowed

The taxpayer was engaged in the business of trading 
of formulations and marketing and selling of life saving 
drugs formulations. It incurred expenses towards 
distribution of free samples to doctors/medical 
practitioners. The said expenses were disallowed by 
the AO in view of the CBDT Circular No. 5/2012 dated 
01.08.2012 which had imposed a prohibition on the 
medical practitioners and their professional associations 
from taking any gift, travel facility, hospitality, cash or 
monetary grant from the pharmaceutical and allied 
health sector industries.

On appeal before the Tribunal, the taxpayer contended 
that such samples could not, in any manner, be said to 
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be covered within the ambit of the term ‘gift’, much 
less conferring any benefit to such doctors/ medical 
practitioners and that the samples were distributed upon 
specific request by the practitioners. Reference was also 
drawn from a Circular issued by Ministry of Chemicals & 
Fertilizers and the Drugs, Department of Pharmaceuticals 
and the provisions of Drugs and Cosmetics Act, 1945 
which permitted distribution of free samples on 
fulfillment of certain conditionsThe Tribunal on the 
above facts allowed a deduction to the taxpayer. 

Eli Lilly & Co. (India) Pvt. Ltd. v ACIT [TS-680-ITAT-2015] 
(Delhi Trib)

Business deductions

Unit registered with the STP  enjoying benefits 
prior to commencement of SEZ Act would qualify 
to be an ‘existing unit’ under the SEZ Act

The taxpayer  was engaged in the business of data 
processing, software development and business 
processing outsource. Its unit was registered with the 
STP as a 100% Exported Oriented Unit. The taxpayer 
claimed deduction available to SEZ units with respect to 
its income which was denied by the AO.

The Tribunal analyzed the concept of SEZ and the STP 
scheme. As per the provisions of the Act, deduction was 
allowed to a ‘unit’ as defined under the SEZ Act which 
also includes an existing unit. ‘Existing SEZ unit’ has been 
defined as every SEZ unit which was in existence on or 
before the commencement of the said Act. In the light 
of the objectives for creation of SEZ/STP, the Tribunal 
concluded that all STP units enjoying special economic 
benefits would qualify to be called ‘Existing Special 
Economic Units’ under the SEZ Act.  The Tribunal held 
that the taxpayer was an existing unit’ eligible to claim 
deduction available to SEZ units as per the provisions of 
the Act. 

Last Peak Data P Ltd (63 taxmann.com 45) (Kol Trib) - 
This sentence is missing, it should be above Book Profits/ 
MAT

Book Profits/MAT

Profit & Loss Account prepared as per the 
provisions of the Companies Act, then the same 
cannot be tinkered for the purpose of computing 
book profits

The taxpayer company had credited a certain sum to 
its profit and loss account on account of remission of 

liability of the principal amount of funds borrowed. 
A disclosure of this fact was made in the notes to 
accounts and the amount was excluded at the time 
of computation of book profits considering it to be a 
capital receipt. Subsequently, the AO added the same 
as income at the time of computing the book profits of 
the taxpayer. The Tribunal observed that the amount 
credited was in conformity as per the requirement of 
the Companies Act and Accounting Standard and any 
disclosure in the notes to accounts would not require 
any change in the profit & loss account . The Tribunal 
held that once the profit and loss account is prepared 
as per provisions of the Companies Act, then neither 
the AO has any powers to tinker with it nor is the 
taxpayer permitted to claim exclusion or inclusion of 
any item of income or expenditure as the case may be, 
for the purpose of computing book profits except the 
permissible adjustments as provided under the Act.

B & B Infotech Ltd (63 taxmann.com 122) (Bangalore 
Trib)

MAT is not applicable to nationalized banks not 
being a company

The taxpayer was a nationalized bank established under 
the Banking Companies (Acquisition and Transfer of 
Undertakings) Act, 1970. It argued that, as it was not 
a company under the Companies Act, 1956 (‘Co. Act’) 
and prepared its books of accounts as per the Banking 
Regulation Act, 1949, provisions of MAT were not 
applicable to it. The tax department contended that 
section 115JB(2) of the Act refers to Co. Act only for the 
limited purpose of computation of book profits, and the 
taxpayer need not be a company under the Co. Act for 
the purpose of charging provision. 

The Tribunal ruled that the provisions of MAT would not 
be applicable to the taxpayer on the following grounds:
•	 The taxpayer, even though was assessed in the status 

of a 'company' for tax purposes, it is not a 'company' 
under the Co. Act.

•	 Explanation 3 to section 115JB of the Act has been 
inserted vide Finance Act 2012 to clarify that only 
taxpayer being ‘companies’ and to whom provisions 
of the Co. Act are applicable, came within the ambit 
of section 115JB of the Act.

•	 Relying on the Notes to Clauses to the Finance 
Act, 2012, Explanation 3 to section 115JB of the 
Act makes it evidently clear that the said section is 
applicable only to entities registered and recognized 
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as companies under the Co. Act. 
•	 The taxpayer was declaring dividends and also paying 

huge income tax under the Act

UCO Bank v. DCIT [(2015) 64 taxmann.com 51] (Kol Trib)

Deemed dividend

Tax exempt capital gains to be excluded for the 
purpose of computing “accumulated profit” 

The tax payer was an individual with a substantial 
shareholding of 41% in a company which had advanced 
money to the tax payer, his son and daughter.  The AO 
sought to tax the advances as deemed dividend.  The 
contention of the tax payer that if tax exempt capital 
gains are excluded from accumulated profits, then 
accumulated profits would be a negative amount was 
not accepted by the AO.

As regards the advances made by the tax payer, the 
Tribunal held that accumulated profits would not include 
capital gains which are not chargeable to tax.  Thus, in 
the present case, advances of non-taxable capital gains 
of a company would not be treated as dividend.    

Manoj Murarka v. ACIT, Kolkata [2015] (65 taxmann.
com 255) (Kol Trib)

Non- resident taxation

Permanent Establishment

Distribution fees received by taxpayer from its 
distributors in India is not taxable

The taxpayer was a tax resident of United Kingdom 
engaged in the business of providing worldwide 
news and financial information products. Through a 
distribution agreement with its Indian subsidiary, the 
taxpayer provided its products to its Indian subsidiary 
which in turn distributed the same to its subscribers in 
India independently. Separately, the taxpayer deputed 
one of its employees to serve as Bureau Chief in India for 
its subsidiary.

The AO taxed distribution fees @ 20% on gross basis 
under section 44D read with section 115A of the Act. 
The taxpayer filed objections before the DRP which 
held that the taxpayer had an agency PE in India as the 
subsidiary did business exclusively for the taxpayer and 
had authority to market taxpayer’s products in India. 
The DRP further held that by virtue of deployment of the 
employee, the taxpayer had created service PE in India. 

The Tribunal, on the observation of the agreement, 
noted that the Indian subsidiary did not have any 
authority to negotiate and conclude contracts on 
behalf of the taxpayer. The subsidiary entered into 
independent contracts with third party subscribers in 
India and did not act as an agent of the taxpayer. The 
subsidiary provided news and information on principal to 
principal basis and substantial income was earned from 
third party customers. Further, the employee did not 
furnish services to the subsidiary leading to earnings of 
distribution fees to the taxpayer. Hence, the taxpayer did 
not constitute an agency or service PE in India.

Reuters Ltd. v DCIT (63 taxmann.com 115)(Mum Trib.)

Meaning of International traffic

Journey of a vessel between two Indian ports is 
‘international traffic’ if it forms part of a larger 
international voyage

The taxpayer was an agent of three vessels which had 
transported goods from Kandla Port to Vizag in India. 
The vessels had undertaken such freight transportation 
during the journey from Singapore to Dubai. The 
AO came to the conclusion that such transportation 
between Kandla to Vizag cannot be considered as 
international traffic as defined in the Tax Treaty. On 
appeal, the HC noted that the term 'international traffic', 
is defined to mean any transport by a ship or aircraft 
operated by an enterprise by a contracting state. This 
definition, however, excluded the transport when a 
ship or aircraft operated solely between places in the 
other contracting state. It was noted that if the ships 
in question, had operated solely between Kandla and 
Vizag, such transport would be excluded from the 
definition of term 'international traffic'. However, the 
transportation was undertaken during a larger journey of 
the vessels from Singapore to Dubai. The HC accordingly 
concluded that the journey in question constitutes 
‘international traffic’ under the Tax Treaty and was 
taxable only in Singapore.

CIT v. Taurus Shipping Services (64 taxmann.com 64) 
(Guj HC)

Offshore Services

Income from offshore services exempt under the 
tax treaty is not chargeable to tax in India

The taxpayer was a Japanese company which was 
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awarded engineering, procurement, construction and 
commissioning contracts. It set up a project office in 
India for the purpose of execution of the contract.  The 
contract consideration was segregated into offshore 
and onshore portion and in the return of income, only 
onshore service portion was offered to tax in India. As 
regards the income from offshore services, the taxpayer 
placed reliance on its own case of the SC and it did 
not offer it to tax on the ground that the income had 
neither accrued nor arisen in India. The AO relying 
upon the retrospective amendment by the Finance Act, 
2010 concluded that income from offshore service was 
chargeable to tax in India

The Tribunal observed that the SC in the taxpayer’s own 
case had held that the income from offshore services are 
to be considered as ‘Business Profits’ as per India-Japan 
tax treaty.  The Tribunal observed that it had further 
been held by the SC that since the entire services were 
rendered outside India having nothing to do with the PE, 
there can be no taxability of the income from offshore 
services in India. The SC had further held that offshore 
services were inextricably linked to supply of gods and 
hence, income from offshore services ought to be 
considered in the same manner

Further, as per the provisions of the Act, the taxpayer has 
the option to offer its income to tax as per the provisions 
of the Act or the applicable tax treaty, whichever is 
beneficial. Accordingly as per the provisions of India-
Japan tax treaty, income from offshore services in the 
hands of the taxpayer was not chargeable to tax.

IHI Corporation v. ADIT [2015] 63 taxmann.com 100 
(Mum Trib)

Set off and Carry forward of losses

Carry forward and set off of accumulated losses 
of a closely held company denied upon transfer of 
shareholding to a group company

The taxpayer, not being a company in which the public 
are substantially interested, was a part of a group 
ultimately held by an entity in USA. Pursuant to group 
restructuring, the shares of the taxpayer was transferred 
from one of its Asian entity to a Singapore group entity. 
However, the ultimate parent, i.e. the USA company 
continued to be same. 

The AO denied the benefit of carry forward of losses as 

a result of change in shareholding of the taxpayer on 
the basis of the provision that in respect of companies 
in which the public are not substantially interested, 
the benefit of carry forward and set off of losses shall 
be available when not less than 51% of shares are 
beneficially held by the same persons on the last day of 
the year of incurrence of loss and the year in which such 
loss is set off. Alternatively, the taxpayer contented that 
as the ultimate holding company remained the same the 
benefit of carry forward of losses was available.

On appeal to the HC, it was held that there was indeed 
a change of ownership of 100% shares but there was 
nothing to show that there was any agreement or 
arrangement that the beneficial owner of such shares 
would be the ultimate holding company and therefore 
the question of 'piercing the veil' at the instance of did 
not arise. Accordingly, the carry forward and set off of 
accumulated loss was denied.

Yum Restaurants (India) Pvt. Ltd. [ITA 349/2015] (Delhi 
HC)

Circulars/ Notifications/Press Releases

Time limit in passing order under section 12AA of 
the Act

The CDBT has issued instructions to the prescribed tax 
authorities to adhere the prescribed time limit of six 
months provided in section 12AA of the Act and the 
CCIT to initiate suitable administrative action in case of 
any laxity in adhering to the same.

Instruction F.No. 16/2015 dated 6 November 2015

Phasing out plan of deductions under the 
Income-tax Act

In line with the budget speech for 2015 wherein the 
Finance Minister had indicated a reduction in rate of 
corporate tax from 30% to 25% over the next four years 
along with a corresponding phasing out of exemptions 
and deductions, the Government had issued a Press 
Release capturing the proposed manner for phasing out 
of deductions.

It was proposed to implement the decision in the 
following manner:
•	 Profit linked, investment linked and area based 

deductions would be phased out for both corporate 
and non-corporate tax payers.
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•	 The provisions having a sunset date would not 
be modified to advance the sunset date. Similarly, 
the sunset dates provided in the Act would not be 
extended.

•	 In case of tax incentives with no terminal date, a 
sunset date of 31 March 2017 would be provided 
either for commencement of the activity or for claim 
of benefit depending upon the structure of the 
relevant provisions of the Act.

•	 There would be no weighted deduction with effect 
from 1 April 2017.

Press Release dated 20 November 2015

New India Thailand treaty enters into force

India had signed an agreement with Thailand for the 
avoidance of double taxation and the prevention of 
fiscal evasion effective 1 April 1987. The Government of 
India has now entered into a new agreement with the 
Government of Kingdom of Thailand, which was signed 
on 29 June 2015. The new agreement had entered into 
force on 13 October 2015 and shall have effect in India 
in respect of income derived after 1 April 2016.

Notification no. 88/2015 dated 1 December 2015

Clarification regarding defective notices issued to 
Foreign Institutional Investors/Foreign Portfolio 
Investors (FIIs/FPIs)

The CBDT has issued clarifications regarding defective 
notices issued under section 139(9) of the Act to FIIs/FPIs 
in case where no Balance Sheet and P&L account were 
filed. It has been clarified that such returns will not be 
treated as defective in case where the FIIs/FPIs
•	 are registered with SEBI
•	 have no Permanent Establishment/ Place of Business 

in India
•	 have provided basic information required under 

section 139(9)(f) of the Act, if there is business income

Press Release dated 10 December 2015

Furnishing of information in respect of payments 
made to non-resident

The CBDT, in its powers conferred under section 195 of 
the Act, has amended Rule 37BB in relation to collection 
of information under section 195 of the Act with respect 
to information required to be furnished while making 
payment to a non-resident.

The significant changes under the amended Rules inter-
alia include:
•	 no Form 15CA and 15CB will be required to be 

furnished by an individual for remittance which do 
not require relevant RBI approval for current account 
transactions

•	 the list of payments of specified nature mentioned in 
Rule 37BB which do not require submission of Forms 
15CA and 15CB has been expanded from 28 to 33 
including payments for imports.

•	 a CA certificate in Form No. 15CB will be required to 
be furnished only in respect of such payments made 
to non-residents which are chargeable to tax and the 
amount of payment during the year exceeds Rs. 5 
lakh.

The revised Rules deals separately with sums that are 
chargeable to tax under the Act, and those that are not 
subjected to tax withholding. The above amendments 
are applicable from April 1, 2016. 

Notification dated 16 December 2015 read with Press 
Release dated 17 December 2015

Allowability of employer’s contribution to funds 
for the welfare of employees in terms of section 
43B of the Act

In lines with the ruling of the Apex Court in 
Commissioner vs Alom Extrusions Ltd [2009] 185 
Taxmann 416 (SC), the CBDT has clarified that no 
disallowance can be made under section 43B of the Act, 
if the taxpayer deposits any sum payable by it by way of 
tax, duty, cess or fee by whatever name called under any 
law for the time being in force, or any sum payable by 
the taxpayer as an employer by way of contribution to 
any provident fund or superannuation fund or gratuity 
fund or any other fund for the welfare of employees, 

14
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on or before the 'due date' applicable in his case for 
furnishing the return of income under section 139(1) of 
the Act.

The CBDT has decided that no appeals may be filed 
on this ground by the officers of the Department and 
appeals already filed are to be withdrawn/not pressed 
upon. It has been further clarified that the same does 
not apply to claim of deduction relating to employee’s 
contribution to welfare funds which are governed by 
section 36(1)(va) of the Act.

Circular No. 22/2015 dated 17 December 2015

CBDT releases draft guiding principles for 
determining PoEM

With the introduction of the concept of PoEM, the 
CBDT on 23 December 2015 has issued draft guiding 
principles for determination of PoEM.

The determination of PoEM is primarily based on the 
fact whether or not the company is engaged in active 
business outside India. The criteria of satisfying active 
business test and principles for determining PoEM for 
companies other than in active business have been 
prescribed. 

In case of company engaged in active business outside 
India, generally, the PoEM shall be presumed to be 
outside India if the majority of Board Meetings are held 
outside India. Determination of PoEM in other cases 
would be a two stage process – identification of the 
persons who actually make the key management & 
commercial decisions and determination of the place 
where these decisions are in fact being made.  The 
draft guidelines provide for factors such as location of 
board meeting, delegation by the board, location of 
head office, meeting through video conferencing etc. 
to determine PoEM for companies other than in active 
business outside India.

The guidelines provide that determination of PoEM 
would depend on the facts and circumstances of a given 
case and it recognizes the concept of substance over 
form. It provides that determination of PoEM would be 
an annual exercise and also provides certain examples of 
PoEM not being established on isolated facts. 

F No. 142/11/2015- TPL dated 23 December 2015

Amendment of Rules regarding mandatory 
quoting of PAN for specified transactions

With a view to curb circulation of black money and to 
widen the tax base, and upon recommendations of the 
Special Investigation Team on Black Money, the CBDT 
has notified the substitution of existing rules regarding 
mandatory quoting of PAN.  The substituted rules specify 
transactions pertaining to which every person shall 
be required to quote his PAN. The amended rules for 
mandatory quoting of PAN have been made effective 1 
January 2016.

The CBDT has been decided that quoting of PAN will 
be required for transactions of an amount exceeding 
Rs.2 lakh regardless of the mode of payment. Further, 
to bring a balance between burden of compliance 
on legitimate transactions and the need to capture 
information relating to transactions of higher value, 
the Government has also enhanced the monetary limits 
of certain transactions which require quoting of PAN. 
Amongst others, the monetary limits have now been 
raised from Rs. 5 lakh to Rs. 10 lakh for sale or purchase 
of immovable property, from Rs. 25,000 to Rs.50,000 in 
the case of hotel or restaurant bills paid at any one time, 
and from Rs. 50,000 to Rs. 1 lakh for purchase or sale of 
shares of an unlisted company .

Notification dated 30 December 2015 read with Press 
Release dated 15 December 2015

Penalty under section 271(1)(c) where the 
additions/disallowances made under normal 
provisions of the Act but tax levied under the 
provisions of MAT

In view of the ruling of Delhi High Court in the case 
Nalwa Sons Investment Limited [ITA No. 1420 of 2009] 
and on substitution to explanation 4 of the sub-section 
(1) of section 271 of the Act with effect from 1 April 
2016, the CBDT has clarified that where the income tax 
payable on the total income as computed under the 
normal provisions of the Act is less than tax payable 
under MAT and accordingly assessed to tax under MAT, 
then penalty under section 271(1)(c) of the Act cannot 
be attracted on grounds of additions/disallowances 
made under the normal provisions. It has also been 
clarified that for cases prior to 1 April, 2016, if any 
adjustment is made in the income computed for the 
purpose of MAT, then levy of penalty will depend on the 
nature of adjustment.

Circular No. 25/2015 dated 31 December 2015

Issue of refunds of smaller amounts



The CBDT has issued instructions to Central Processing 
Centre (CPC) and the field officers to issue refunds of 
amount less than Rs. 50,000 expeditiously. CBDT has 
also directed that refunds up to Rs. 5,000 and refunds 
in cases where outstanding arrears are up to Rs. 5,000 
may be issued without any adjustment of outstanding 
arrears.

Press Release dated 15 January 2016

Provident Fund updates

Removal of grace period of 5 days for PF 
contributions

As per the EPF Scheme, 1952, the EPS 1995 and the 
EDLI Scheme 1976, employers are required to pay 
contributions and administrative charges within 15 days 
of the close of every month. Until now, a grace period of 
5 days was provided to remit the contributions.

The PF authorities, through a recent notification, have 
now removed the grace period with effect from February 
2016 i.e. for contributions from January 2016. 

Notification No. WSU/9(1)2013/Settlement/ 35031 dated 
8 January 2016

PF authorities provide clarity on compliance in 
respect of out bound

The PF authorities have issued consolidated guidelines 
covering different scenarios in relation to PF compliance 
requirement in case of employees of a covered 
establishment and moving to work in a foreign country.

The compliances guidelines are summarized in the table 
below:

Scenario PF Compliance 
Requirement

Employee moving to 
work in a country with 
which India has a	Social	
Security	Agreement	
(‘SSA’)	and	a	Certificate	
of	Coverage	(‘COC’)	is	
obtained.

PF compliance is required 
to be continued during 
the detachment period.

Employee moving to 
work in a country with 
which India has	an	
SSA	and	a	COC	is	not	
obtained.

PF compliance is required 
to be continued only 
if salary is paid or 
payable by the Indian 
establishment.

Employee moving to 
work in a country with 
which India does	not	
have	an	SSA	

PF compliance is required 
to be continued only 
if salary is paid or 
payable by the Indian 
establishment

IWU/7(49)2013/Appointments/36602 dated 20 January 
2016

SSA with Australia has come into effect

The social security agreement with Australia is effective 
from 1 January 2016. 

The SSA provides for three kinds of benefits, viz. 
detachment, export of benefit and totalization. 
Detachment benefit is available when the anticipated 
period of posting does not exceed 5 years. Further, the 
period of detachment shall apply from the effective date 
of the SSA or date of posting whichever is later. The 
detachment benefit will also be extended to employees 
of a related party of the home country employer.

India has signed 20 SSAs with 18 countries till date out 
of which 16 SSAs are effective.

https://www.dss.gov.au/about-the-department/
international
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AMP activity not an international transaction in 
case of manufacturers

The HC pronounced its ruling in the case of the taxpayer  
involved in manufacturing, selling and distribution 
of cars, with respect to the transfer pricing (TP) 
adjustment on account of advertisement, marketing 
and sales promotion (AMP) expenditure incurred by 
it. The tax authorities had made TP adjustment by 
alleging that the excess AMP expenditure incurred by 
the taxpayer vis-à-vis the comparable companies had 
created marketing intangible for its AE- Suzuki Motors 
Corporation (SMC) for which it should have received 
arm’s length compensation from SMC.

The HC held that the alleged excess AMP expenditure 
incurred by the taxpayer  cannot be regarded as 
an international transaction in the absence of any 
agreement or arrangement between the company and 
its AE. The HC also held that the AMP expenditure 
incurred benefited the taxpayer itself in terms of its 
increased market share in India and year on year growth 
of its turnover. The HC further held that the quantitative 
approach adopted by the tax authorities for determining 
the existence of an international transaction based on 
excess AMP expenditure was not in accordance with the 
Indian transfer pricing regulations. Any benefit received 
by SMC is only incidental. Further, the extent to which 
AMP spent of the taxpayer has given rise to the benefit 
of “Suzuki” brand is a complex exercise and cannot be 
ascertained in the absence of clear guidelines by the 
statute.

Maruti Suzuki India Limited v. CIT, ITA No. 110/ 2014 
and ITA No. 710/ 2015; dated 11 December, 2015 (Del 
HC)

TNMM can be used for Intra Group Services in 
case of composite contracts

The HC held in the case of the taxpayer that mere 

profitability or benefit cannot be the basis for 
determination of  ALP for intra-group service fee 
payments. The HC also held that under TNMM, 
intra-group services can be aggregated with other 
international transactions if these services are part of 
a composite contract. Aggregation cannot merely be 
on the basis that all the international transactions were 
undertaken for manufacturing. 

In another case, the Tribunal , has observed that 
the intra-group services, if part of a composite 
contract, cannot be unbundled for the purpose ALP 
determination, and thereby allowed aggregation of the 
transaction under TNMM.

Knorr Bremese India Private Limited v. ACIT, Delhi High 
Court, ITA No. 172/ 2013; dated 6th November, 2015; 
Avery Dennison India Private Limited v. ACIT (ITA No. 
4868/Del/ 2014)

Raw material cost considered as pass through 
cost in case of contract manufacturer

The HC, in the case of the taxpayer accepted that 
the raw material cost as a pass through cost for the 
computation of PLI for its contract manufacturing 
activities as it did not undertake any function, risk or 
employed any asset for purchase of raw material. The 
HC observed that as per the contract manufacturing 
agreement between the taxpayer  and Maruti Udyog 
Limited (MUL), the taxpayer was obliged to procure the 
raw material as per the instruction of MUL with regard 
to quantity, price and supplier of raw material. JMIPL 
was entitled to a fixed manufacturing charge over and 
above the raw material cost which shows that the costs 
associated with the possible fluctuations in the raw 
material costs were passed to the customers and were 
not borne by JMIPL. 

Johnson Mathey India Private Limited, Delhi High Court, 
ITA No. 14/ 2013; dated 30th Oct, 2015,
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Other developments

Advance Pricing Agreement (APA)
•	 Indian APA program has been progressing towards 

concluding APAs – so far 41 APAs have been signed, 
38 unilateral and 3 bilateral APA. Out of these, 32 
APAs have been signed in the last 9 months. More 
APAs are likely to be concluded before the end of this 
fiscal year, i.e. March 31, 2016. 

•	 Last APA was signed in the first week of February 
2016. These are bilateral APAs with UK and are on 
management charges & royalty. 

•	 As per the IRS newsletter dated February 1, 2016, 
the US IRS will accept bilateral APA applications with 
India from February 16, 2016 so as to allow time to 
companies to file applications by March 31, 2016 
(the last date of filing applications for covering the 
continued transactions of April 1, 2016 onwards 
under APA). The US IRS, it may be recalled, had held 
off accepting applications for bilateral APAs with India 
until it cleared large part of the MAP cases backlog.  

Mutual Agreement Procedure (MAP)
•	 Pursuing the agreed framework agreement between 

the Revenue Authorities of India and the US, the 
competent authorities of India and the US have 
already resolved more than 100 MAP cases relating to 
Information Technology Services (ITS) and Information 
Technology enabled Services (ITeS) and target to 
resolve some more cases by the end of the fiscal year 
2015-2016. 

•	 MAP meeting with other countries like the UK and 
Japan are also progressing well. In December, 2015, 
India signed two MAP cases for management charges 
and royalty payment with UK. 
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Thailand makes corporate tax rate reduction 
permanent

The Thai government on 13 October 2015 announced 
that the executive branch has approved new tax 
amendments in a bid to attract investors. Among the 
measures approved was a proposal to make the 20% 
corporate income tax rate permanent. The corporate tax 
rate was reduced from 30% to 23% in 2012 and then to 
20% in 2013. That rate had been scheduled to expire at 
the end of 2015. 

To promote start-ups, the new measures introduced 
a 10-year exemption from corporate income tax and 
dividend tax for venture capital entities with paid-up 
registered capital of at least THB 20 million (about 
$565,610) that invest in specific sectors. 

Also, property transfer fees will be reduced for six 
months to 0.01% from the current 2% and 1%. That 
change is expected to cost the Thai treasury around THB 
15 billion.

OECD releases summary of global forum on 
transparency meeting

The OECD has released a statement of outcomes from 
the Global Forum on Transparency and Exchange of 
Information for Tax Purposes meeting on 29-30 October 
2015.

US Treasury releases new anti-inversion guidance 
under Section 7874

On November 19, 2015, the United States Treasury 
issued Notice 2015-79 (the Notice), which announces its 
intent to issue regulations which would
•	 tighten the anti-inversion rules of Internal Revenue 

Code section 7874, and 
•	 reduce the tax benefits of inversion transactions.

Cyprus receives largely compliant rating from 
Global Forum

On 30 October 2015, the Global Forum on Transparency 
and Exchange of Information for Tax Purposes (Global 
Forum) released the ratings for the jurisdictions for 
which the latest round of reviews was completed. 
Cyprus, having undergone both the Phase 1 and Phase 2 
reviews, has been awarded an overall rating of “largely 
compliant”.

The Global Forum is the international body responsible 
for the implementation of the internationally agreed 
standards of transparency and exchange of information 
in the area of taxation.

The Global Forum, consisting of 129 members, conducts 
peer reviews of its member jurisdictions' ability to 
cooperate with other tax administrations in accordance 
with internationally agreed standards. The standards 
provide for the exchange of information on request 
where it is foreseeably relevant to the administration 
and enforcement of the domestic tax laws of the 
requesting jurisdiction. Effective exchange of information 
requires that jurisdictions ensure that information is 
available, that it can be obtained by the tax authorities 
and that there are mechanisms in place allowing for 
the exchange. The Global Forum's peer review process 
examines both the legal and regulatory aspects of 
exchange (Phase 1 reviews) and the exchange of 
information in practice (Phase 2).

UK announces change in interpretation of 
residence article in 16 tax treaties

HM Revenue and Customs (HMRC) has announced an 
agreement reached with Jersey about the interpretation 
of paragraph 2(1)(f) of the 1952 Jersey-UK Double 
Taxation Agreements (DTA) (company residence 
tie-breaker). Following a review of other tax treaties 
including identical or very similarly-worded provisions, 
HMRC takes the view that the better interpretation of 
the equivalent provisions in these tax treaties is that they 
include a tie-breaker clause to decide where a company 
is to be treated as resident for the purposes of the 
affected tax treaties. This represents a change of view. 
HMRC’s previous view was that a dual-resident company 
– for example, a company resident in the UK by virtue 
of incorporation and resident in the other jurisdiction by 
virtue of management and control – was not a resident 
of either jurisdiction under the terms of the provisions 
and so was outside the scope of the tax treaty. HMRC 
takes the view that these provisions should be read as 
treating such a dual-resident company as a resident of 
the jurisdiction in which it is managed and controlled, 
for the purposes of applying the affected tax treaties. 
In cases where the company is managed and controlled 
in both the UK and the other jurisdiction, it will remain 
outside the scope of the tax treaty.

UK Autumn statement 2015

The statement reaffirmed the reductions in the 
corporation tax rate and announced the introduction of 
legislation to address hybrid mismatches and substantial 
investment to make HM Revenue & Customs (HMRC) 
one of the most digitally advanced tax administrations 
worldwide.
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The Chancellor affirmed the government’s commitment 
to competitive tax rates for business and made reference 
to the 18% rate of corporation tax that will take effect 
from 1 April 2020. Finance (No. 2) Act 2015 received 
Royal Assent on 18 November 2015 and, as a result, 
reductions in the UK corporation tax rate to 19% with 
effect from 1 April 2017, and 18% with effect from 1 
April 2020, have been enacted for purposes of US GAAP, 
UK GAAP and IFRS.

Argentina’s foreign exchange control restrictions 
eased

On 16 December 2015, the new Argentine government 
eased the stringent foreign exchange controls that 
have been in place for the past several years and that 
restricted the inflow and outflow of foreign currency 
and were accompanied by formal authorization 
requirements.

Cyprus tax amendments include changes to 
comply with EU rules

The Cypriot House of Representatives (parliament) on 
December 10 enacted a number of tax amendments, 
including two that will bring Cyprus's tax regime in line 
with EU directives. These are as follows:
•	 the tax exemption on foreign-source dividends 

received by Cypriot resident companies, and
•	 Cyprus's existing group loss relief provisions 

Malaysian thin capitalisation rules deferred

The Ministry of Finance issued a notice informing that 
the Income Tax (Thin Capitalisation) Rules have been 
deferred to 31 December 2017 and will take effect from 
1 January 2018.

Venezuela to increase corporate income tax rate

The president announced an amendment of the Income 
Tax Law by means of Presidential Decree No. 2.163. The 
amendment includes an increase of the highest bracket 
of the corporate income tax rate from 34% to 40%.The 
announced Decree has not yet been published in the 
Official Gazette.

China’s sixth APA annual report

China released its sixth APA annual report covering 
progress from 2005 to 2014. The report provides 
an overview of the Chinese APA regulations and 
procedures. It also provides a statistical data on the 
applications filed and APA signed so far under unilateral, 
bilateral and multilateral APAs. Total APAs signed during 
the period 2005 to 2014 - 113 APAs (70 unilateral & 43 
bilateral). Around 81% of the APAs concluded relates 
to information transmission, software and information 
technology services.
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Service Tax Judgments

•	 Salary paid to a seconded employee is not 
liable to service tax

The applicant, a subsidiary of an US Company filed an 
application before the Authority of Advance Rulings 
(‘AAR’) regarding the applicability of service tax on the 
salary paid to a seconded employee of the US parent. As 
per the tripartite agreement entered into between the 
three aforementioned parties, Indian Company was to 
pay salary to the employee, while the employee’s social 
security interests in the US were to be taken care of 
by US Company. Further, the Indian Company was not 
required to reimburse US Company for the payment of 
social security. 

The applicant claimed exemption from payment of 
service tax on the salary paid to the employee on the 
ground that the definition of ‘service’ excludes from 
its ambit ‘the provision of service by an employee 
to the employer in the course of or in relation to his 
employment’. The AAR authority upheld the contention 
of the applicant that since the definition of ‘service’ 
excludes the service offered by an employee to an 
employer and merely because social security of the 
employee is paid by the US Company while he is in India 
will not make it a taxable service.

North American Coal Corporation India Pvt. Ltd. 
[2015-VIL-05-ARA]

•	 Car lease scheme (of providing vehicles to 
employees) cannot be regarded as service and 
thus shall not be leviable to service tax

The applicant floated a scheme as an employment 
retaining programme whereby it will hire cars from car 
leasing companies and will provide it to their employees 
who are firstly continuing to be the employees of 
JP Morgan and secondly who accept the option to 
have the car for their personal and official use. The 
arrangement was such that the applicant will charge 
to the employees same amount that it will pay to the 
car leasing companies from whom they hire the car. 
Per the scheme, the option is given to the employee 
to ultimately purchase the car at the end of their 
employment at the written down value.

Advance Ruling was sought of whether the proposed 
lease scheme of providing car to the employees would 
be regarded as a ‘service’ and thus be subjected to 
service tax. The Advance Ruling Authority stated that 
as per the service tax law, the definition of service 

specifically excludes provision of service by an employee 
to the employer in the course of or in relation to his 
employment.  In the instant case, the applicant, being an 
employer is providing service of making available a car to 
the employee and the service is provided in the course of 
employment. Thus, it ruled that the said activity will not 
amount to service.

J.P.Morgan (TS-713-AAR-2015-ST)

•	 Royalty received in respect of use of logo under 
a joint venture is not liable to service tax under 
‘Franchise service

Aurangabad Municipal Corporation (AMC) and Akola 
Pravasi & Malvahatuk Sahakari Sanstha Maryadit, 
Aurangabad (APMSS) entered into an agreement that 
allowed APMSS to use the logo Aurangabad Municipal 
Transport (‘AMT’) on buses operated by APMSS in 
Aurangabad. AMC was paid a royalty for the use of 
the said logo. The tax authorities demanded service tax 
on the royalty paid on the ground that it represented 
consideration for rendition of ‘Franchise service’. 

The tribunal stated that "Franchise" means an 
agreement by which the franchisee is granted inter 
alia representational right to provide service which is 
identified with franchisor irrespective of the fact that 
a trademark, service mark, trade name or logo or any 
such symbol is involved. Rejecting the contentions of 
the tax authorities, the tribunal held that the agreement 
between APMSS and AMC was in the nature of a joint 
venture to run buses in the city and was not akin to 
the relationship of franchisor and franchisee. Further, 
AMC did not grant any representational right to APMSS 
to provide the service identified with itself and hence, 
the service did not fulfil the requirements of being a 
‘Franchise service’ and so service tax was not leviable.

Commissioner of Central Excise, Aurangabad 
v. Aurangabad Municipal Corporation 
[2015-TIOL-2514-CESTAT-MUM]

•	 Excess baggage charges collected by the airline 
companies is classifiable under the category of 
‘transportation of passenger by air’ and  not 
under ‘transportation of goods by air’

The appellant airline provides services of transport of 
passengers by air. In the course of travelling by air, the 
passenger is entitled to carry baggage upto 15 / 20 kg 
free of cost and has to pay an additional amount for 
baggage above the specified weight as ‘excess baggage 
charge’. The tax authorities demand service tax on the 
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excess baggage charge on the ground that it is taxable 
under the category ‘transport of goods by air’ and hence 
service tax is leviable on the same. 

The Judicial member of the Tribunal held that the service 
of ‘transport of goods’ of the passenger is incidental to 
the ‘transport of passenger by air’, and hence service 
tax is not applicable on the said charges. On the other 
hand, the Technical member of the Tribunal held that the 
‘excess baggage charge’ is separate and distinct from 
the ‘transport of passenger by air’ service and is not 
incidental to it, and hence service tax is leviable on the 
same. On account of difference of opinion between the 
Technical member and Judicial member of the Tribunal, 
the case was referred to the Third member. Accepting 
the view of the judicial member, the Third member held 
that excess baggage charges are an integral part of the 
main service of transport of passenger by air and service 
tax is not separately leviable on the same. 

Kingfisher Airlines Ltd. v.. Commissioner of Service Tax 
[2015-TIOL-2329-CESTAT-Mum]

•	 Radio taxi provided by appellant to the driver 
for plying the passenger is not a liable to 
service tax under ‘supply of tangible goods’ 
service

The appellant owns a permit for operating ‘fleet taxis’ 
and is providing services in several cities. The appellant 
company enters into an agreement with individual 
drivers whereby the drivers are permitted to use 
appellant’s vehicle for ferrying passengers booked by the 
appellant. Further, the fare collected from passengers 
is to be deposited by the driver with the appellant 
after retaining his amount which is fixed as per the 
agreement. 

The tax authorities contended that by giving the taxi to 
an individual driver the appellant was rendering ‘supply 
of tangible goods for use’ service and service tax was 
leviable on the same. The appellant on the other hand 
contested the demand on the ground that in case of 
‘supply of tangible goods service’ the obligation of the 
service provider ends with the supply of goods, whereas, 
in the instant case the appellant also undertakes 
a number of additional activities for operating the 
radio taxi business. Accepting the contention of the 
appellant, the Tribunal held that the though the driver 
is in possession of the vehicle, they have to function 
under the directions of the appellant and do not have 

possession of the vehicle for their use. The services 
rendered by the appellant do not fulfill the requirements 
of ‘supply of tangible goods’ service and hence service 
tax is not leviable on the same under the said category. 

Meru Cab Company Pvt. Ltd. v.. Commissioner of Central 
Excise, Mumbai - II [2015-TIOL-2408-CESTAT-Mum]

•	 Conversion mark-up charges accruing to credit 
card issuing company is not subjected to 
service tax when the card holder uses the card 
abroad to make payment in foreign exchange

The appellant is engaged in credit card business and 
is constituted as a non-banking financial company.  
Tax authorities demanded service tax on the revenue 
generated from interchange and revenue generated 
as mark-up over and above the conversion rate when 
the card is used abroad. The question of revenue from 
interchange was decided in the favour of the appellant 
in the case of Standard Chartered Bank (2015-TIOL-
1713-CESTAT-Del-LB).  Therefore, the only issue in 
the present case was with respect to revenue from 
conversion mark-up. 

When a card holder transacts in foreign currency using 
his card abroad, VISA system tracks the transaction and 
debits the customer’s statement in Indian rupees at 
pre-determined currency conversion rate which includes 
mark-up. At the time of daily settlement between VISA 
and appellant, a part of the conversion mark-up was 
retained by the appellant. Tax authorities demanded 
service tax on the part of the mark-up so accrued to the 
appellant as the same was directly attributable to use of 
credit card. 

The Tribunal held that for providing international 
credit facility (i.e. to allow the use of the card abroad), 
appellant was already collecting charges on which it 
was paying service tax. The mark-up comes only when 
there is a currency exchange and the same cannot be 
subjected to service tax during the impugned period. In 
addition to above, Tribunal further pointed out that the 
essence of taxability of service is that it should be taxed 
in the jurisdiction of consumption. Here the service was 
rendered outside India and duly consumed by recipient 
outside India. Thus, service tax liability on the said 
transaction was not sustainable for want of jurisdiction 

SBI Cards and Payment Service 
(2015-VIL-595-CESTAT-Del)
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Service Tax Updates

•	 Levy of Swachh Bharat Cess notified

The Central Government has notified 15 November 
2015 as the date with effect from which the provisions 
of Swachh Bharat Cess shall come into force. The Central 
Government has notified the effective rate of Swachh 
Bharat Cess at 0.5% of the value of services. Further the 
notification provides that Swachh Bharat Cess shall not 
be leviable on services which are exempt from service tax 
by notification or otherwise not leviable to service tax 
under the Finance Act, 1994.

Notification No. 21/2015- and 22/2015- Service Tax 
dated 6 November 2015

•	 Applicability of service tax on the services 
received by apparel exporters in relation to 
fabrication of garments

Applicability of service tax on the arrangement between 
the apparel exporter and job worker is a litigative issue. 
CBEC has now clarified tax implications by distinguishing 
the services of job worker service and manpower supply 
service. While clarifying CBEC in its circular stated that 
if the job work involves a process on which duties of 
excise are leviable under section 3 of the Central Excise 
Act, 1944, it would be covered under  negative list of 
the Finance Act, 1994 and would be not be subjected 
to service tax. CBEC has now directed service tax 
authorities to determine taxability of such arrangement 
based on the terms of agreement and scope of activity 
undertaken by the service provider.

Circular No. 190/9/2015-Service Tax dated 15 December 
2015

Central Excise Judgments

•	 The provision to Notifications, capturing 
conditions for claiming an exemption from 
excise duty / CVD, which cannot be complied 
with by importers, is constitutionally valid

The Notification No.30/2004-CE exempted import 
of specified goods from payment of CVD subject to 
condition mentioned in the proviso that credit of 
excise duty paid on inputs or capital goods should 
not be availed. There was an ambiguity that whether 
importers are eligible to claim the said exemption since 
the condition of non-availment of CENVAT credit on 
inputs and capital goods is automatically complied by 
them. Recently, the Hon’ble Apex Court held that the 
benefit of the said exemption was available to importers 
of specified goods as they could not in any case, avail 
CENVAT credit.

Thereafter, Notification No.34/2015 – CE and 37/2015 
– CE were issued to substitute the proviso capturing 
following conditions to provide for an exemption from 
excise duty:
•	 The excisable goods should be manufactured from 

inputs, on which appropriate excise duty or CVD is 
paid 

•	 No credit of such excise duty or CVD is claimed on 
inputs by the manufacturer of such goods (and not 
the buyer of such goods)

In the present case, the petitioner has challenged 
constitutional validity of the new proviso contending 
that importers are put to disadvantageous position on 
the basis of a condition, which is impossible of being 
complied with by the importers.

The HC observed that an importer is deemed to be a 
domestic manufacturer of a like product. Accordingly, in 
case where all domestic manufacturers are automatically 
entitled to claim the benefit of unconditional and 
absolute exemption, importers should also be eligible 
for the same. However, in case where an exemption 
is conditional and some domestic manufacturers 
may not be eligible to claim the exemption due to 
non-compliance of specific conditions prescribed in the 
notification, the importers, for whom it is impossible to 
comply the prescribed conditions, may not be entitled 
to the benefit of exemption alike some domestic 
manufacturers. Given this, it was held that the new 
proviso inserted vide Notification 34/2015-CE and 
35/2015 – CE does not discriminate between importers 
and all domestic manufacturers and hence, it shall stand 
constitutionally valid.

HLG Trading & Ors. v. UOI [2015-TIOL-2550-HC-MAD-CX]

•	 Requirement of mandatory pre-deposit under 
Section 35F does not vitiate the constitution of 
India as it does not take away the right to file 
an appeal but mere regulates the same.

In the present case, the constitutional validity of 
provisions, requiring the appellant to make pre-deposit 
to file an appeal was challenged before the High Court 
on the ground that such requirement of mandatory 
pre-deposit adversely affects a substantive and vital 
right to appeal. Further, it was also contended that 
the application of provisions requiring mandatory 
pre-deposit retrospectively would cause injustice to 
appellants, who had right to file an appeal before 
amendment but have not filed till amendment.

The court observed that the conditions to be followed 
to exercise the substantial right of appeal is procedural 
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law and the requirement of mandatory pre-deposit is 
mere means of regulating the exercise of right of appeal. 
Hence, the amendment to procedural law i.e. Section 
35F requiring mandatory pre-deposit does not amount 
to violence of Article 14 of Constitution of India. Further, 
it was held that the amendment to Section 35F imposing 
mandatory pre-deposit has retrospective operation and 
is not restricted only to prospective cases.

Hindustan Petroleum Corporation Ltd. & Ors. v. UOI & 
Ors. [2015-TIOL-2637-HC-KAR-CX]

•	 Excise duty is payable on the basis of 
transaction value when rejected goods are 
re-cleared for sale

The question before Chennai Tribunal is that when 
rejected goods are resold after visual inspection is 
the excise duty is payable on transaction value or the 
amount of CENVAT credit claimed earlier on receipt of 
rejected goods stands payable.

The Tribunal observed that the term ‘in any other case’ 
in Rule 16(2) of CER is wide enough to cover following 
two situations:
1. Where returned goods are subjected to process 

amounting to manufacture before its removal
2. Where returned goods are removed as such i.e. 

without any process

Accordingly, it was held that in case where rejected 
goods are removed as such without being subjected to 
any process, manufacturer is required to pay excise duty 
on transaction value and is not required to reverse the 
amount of credit availed on receipt of goods while being 
rejected.

Tube Products of India v. Commissioner of Central 
Excise, Chennai [2016-VIL-29-CESTAT-CHE-CE]

•	 Pre-delivery Inspection charges and After Sales 
Services incurred by dealers should not be 
included while arriving at the assessable value

The question before SC was whether charges incurred by 
dealers for Pre-delivery inspection (‘PDI’) and After Sale 
Services (‘ASS’) should be included while arriving at the 
value of goods for payment of excise duty or otherwise.

The SC observed that the expression 'any	amount	that	
the	buyer	is	liable	to	pay	to	or	on	behalf	of,	the	
assessee' would include amounts in the transaction 
value provided following conditions are satisfied:
•	 The amount should be paid by buyers to the assessee 

or on behalf of assessee in addition to sale price 

•	 The said amount should be paid by reason of or in 
connection with the sale

In the present case, the dealers have not paid PDI and 
ASS charges to the assessee. Further, these charges 
are incurred on their own in pursuance of dealership 
agreement and not on behalf of manufacturer. 
Additionally, the said charges can be said to be paid by 
reason of sale only when in absence of incurrence of PDI 
and ASS cost, the sale of goods would not be made. In 
the present case, PDI and ASS costs are incurred on their 
own without having any bearing on sale of goods. Given 
this, the Apex Court held that PDI and ASS charges 
incurred by dealers should not be included while arriving 
at the transaction value of goods for payment of excise 
duty.

Commissioner of Central Excise, Mysore v.. TVS Motors 
Company Limited. [2015-TIOL-299-SC-CX]

Central Excise Updates

•	 Amendment in rule 9 of CENVAT credit rules, 
2004

Rule 9 of the CENVAT credit rules, 2004 has been 
amended whereby a certificate issued by an appraiser 
of customs in respect of goods imported through an 
authorized courier will be an adequate document for 
claiming Cenvat credit.

Notification No. 27/2015- CE (NT) dated 31st December, 
2015

•	 Providing monetary limits for filing appeals by 
the Department before CESTAT/ High Courts 
and Supreme Court.

The Central Board of Excise and Customs fixed the 
following monetary limits below which appeal should 
not be filed in the Tribunal, High Court and the Supreme 
Court.

Sr. No Appellate 
Forum

Monetary Unit 
(in INR)

1 CESTAT 10,00,000/-

2 High Courts 15,00,000/-

3 Supreme Courts 25,00,000/-

F.No.390/Misc./163/2010-JC dated 17 December 2015

•	 General guidelines for implementation of 
e-payment of refund/ rebate

In order to speed up the transfer of the funds directly 
to the beneficiary’s bank account after sanction of the 
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refund / rebate claim and thereby promote ease of doing 
business, the following procedure for e-payment of 
refund / rebate has been prescribed for implementation 
by all field formations:
•	 E-payment of refund / rebate amounts through RTGS/ 

NEFT shall be made only through authorized banks. 
•	 Commissioners will provide refund/rebate to 

assessees through RTGS/NEFT facility after obtaining 
concurrence from authorized banks. The bank may 
charge the refund claimant fee for remitting refund 
amount through RTGS / NEFT as per RBI guidelines 
and the claimant would get only the net amount.

•	 The claimants have to provide one time authorization 
(duly certified by beneficiary bank in a prescribed 
format) while filing refund/rebate claim for the 
first time. In such authorization, all details related 
to assessee and its bank account required to be 
furnished. 

•	 The refund sanctioning authority will forward details 
of sanctioned orders and list of beneficiaries along 
with bank details to authorized bank at periodic 
intervals and the bank would credit refund amounts in 
respective accounts. 

•	 A Unique Transaction Reference (UTR) will be 
generated for each transfer of fund and it will be 
bank’s acknowledgment evidencing transfer of fund.

Circular no. 1013/1/2016 –CX dated 12 January 2016

Customs, FTP and SEZ Judgments

•	 Capital goods imported under EPCG scheme are 
not required to be used directly in rendering 
services, for which foreign currency is earned, 
subject to satisfactory compliance of other 
conditions

The importer, engaged in providing hotel services, had 
imported a motor vehicle under EPCG scheme. The said 
vehicle was used primarily by directors and cannot be 
said to be exclusively used for transporting tourists for 
foreign currency earnings. Given above, the authorities 
contended that the importer cannot be said to be 
receiving export obligation under EPCG scheme since 
the motor vehicle imported under EPCG scheme is not 
used in earning foreign currency through providing 
transportation services to tourist. 

The importer contended that the FTP does not envisage 
export obligation to be receipt of foreign currency 
earning by rendering services directly using the goods 
imported since the same is not defined in such manner 
in FTP and exports made by group managed hotels. 

The Tribunal observed that the FTP does not require 
direct use of capital goods in earning foreign currency 
earnings. Hence, the Notification No. 97/2004 – 
Customs, which is issued by CBEC to operationalize an 
EPCG scheme, should be interpreted in harmony with 
the FTP. Accordingly, it was observed by the Tribunal that 
the motor car imported under EPCG can be used for 
providing either of the following activities subject to the 
condition of achieving export obligation and actual user:

•	 Transportation facilities to foreign guests on 
complementary basis.

•	 Transportation facility to the foreign guests on 
payment basis in foreign exchange.

•	 cAs marketing tool in the lean season for interacting 
and building relations with international tour 
operators for enhancement of business

•	 Upgrading the status and building the brand of the 
hotel

•	 In providing Hotel Service by the Hotel in any manner.

Given above, the Tribunal held that the use of motor 
car, imported under EPCG, by directors in the course of 
providing hotel services would not amount to violation 
of any conditions under EPCG scheme.

Hotel Excelsior Limited & Ors. v.. Commissioner of 
Customs, New Delhi  [2015-TIOL-2661-CESTAT-DEL]

•	 Direct or indirect  holding of 26% or more 
voting rights would render the entity ‘group 
company’ under FTP

Under FTP, the exports made by group companies, as 
defined therein, are counted towards export obligation 
of another group company. Given above, the assessee 
had filed an application for considering exports made 
by companies of  the same group contending that all 
entities which are direct or indirect subsidiary of one 
holding company should qualify as ‘group company’. 
The authorities rejected the application on the ground 
that subsidiaries of the same group cannot qualify as 
‘Group Company’ unless 26% of more shares / voting 
rights are held in one entity by another (directly or 
through subsidiary). 

The Hon’ble High Court observed that FTP had been 
formulated to promote and encourage exports, 
and therefore, there was a need for a reasonable 
interpretation. Moreover, the definition under Para 
9.28 is not captured in FTP just to allow a singular 
entity to claim the benefits, and that the policy makers 
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formulated it to allow the group company, with direct 
or indirect control, to claim benefits. Accordingly, basis 
Deputy DGFT’s clarification in other matter, the High 
Court held that the companies under one group would 
be covered within the definition of ‘Group Company’ for 
the purpose of FTP. Further, the Hon’ble Apex Court in 
Order dated 24.11.2015 in SLP(C) NO. 23384-85/2015 
concurred with the view of High Court in this matter.

TATA Teleservices Maharashtra Ltd. v.. UOI 
[2012-TIOL-460-HC-CUS]

•	 The Government has powers to restrict the 
incentives provided to exporters retrospectively

The Ministry of Commerce formulated a scheme called 
Incremental Exports Incentivisation Scheme (‘IEIS’) on 
28 December 2012 and 18 April 2013 to provide a duty 
credit scrip for 2% of incremental exports made during 
January 2013 – March 2013 and April 2013 – March 
2014 respectively as compared with the earlier periods 
in previous year. Thereafter, the Notifications were 
issued on 25 September 2013 to restrict the quantum 
of entitlement to specified monetary ceiling under ICIS. 
The petitioner had filed an application for benefits under 
ICIS for an amount exceeding prescribed monetary 
ceiling and the said applications were rejected by DGFT 
authorities citing retrospective amendment of FTP 
restricting the quantum of entitlement.

The petitioner challenged the constitutional validity of 
the Notification dated 25 September 2013, vide which, 
the quantum of benefits under ICIS is restricted, in as 
much as it takes away the vested right acquired by 
the petitioner under the Schemes to claim Duty Credit 
entitlement on achievement of the incremental growth.

The Hon’ble Delhi High Court conquered with the view 
that Notification No.43 and 44 restricting the quantum 
of benefits are only clarificatory and do not affect the 
rights accrued to the petitioner to claim duty credit scrip 
under ICIS. Further, Delhi High Court observed that the 
law is well settled that grant of concession or incentive 
being the privilege of the Government, the Government 
has right to give retrospective operation or even to 
withdraw the same for justifiable reasons and in public 
interest. Given this, the Hon’ble Delhi High Court held 
that the Notifications issued by Government to restrict 
the quantum of benefits under ICIS cannot be said to be 
unconstitutional.

T T Limited. v. UOI [2016-TIOL-68-HC-DEL-CUS]

Customs, FTP and SEZ Updates

•	 Liquid helium gas kept in containers and crude 
stored in caverns eligible for duty remission if 
lost on account of volatility

Section 70 of the Customs Act empowers the Assistant 
/ Deputy Commissioner of Customs to remit the duty 
on certain notified goods if naturally lost on account of 
their volatility at the time of delivery from a warehouse. 
Liquid helium gas kept in containers and crude stored 
in caverns have been included in the new list of notified 
volatile goods.

Notification No. 03/2016 – Customs (N.T.) dated 11 
January 2016.

•	 Facility of 24 * 7 clearance to export of 
specified goods extended to Krishnapatanam 
Sea port in Andhra Pradesh

The facility of 24*7 clearance for specified imports 
viz. goods covered by ‘facilitated’ Bills of Entry and 
specified exports viz. factory stuffed containers and 
goods exported under free Shipping Bills has been made 
available at Krishnapatnam Sea port in Nellore, Andhra 
Pradesh.

Circular No. 01/2016 - Customs dated 6 January 2016

•	 Notification relating to product specific 
safeguard duty on imports from China 
rescinded

Section 8C of the CTA enables the Central Government 
to levy product specific safeguard duty on imports from 
China by way of notification if such imports made in 
increased quantities cause or threaten to cause market 
disruption to Indian domestic industry. In exercise of 
such powers, Customs Tariff (Transitional Product Specific 
Safeguard Duty) Rules, 2002 were notified. These Rules 
have been rescinded.

Notification No. 149/ 2015 – Customs (N.T.) dated 29 
December 2015

•	 Revised drawback rates notified and manner 
of quantification of provisional drawback laid 
down

Revised All Industry Rates (AIR) of Duty Drawback have 
been notified vide this Notification which also stipulates 
conditions for claiming drawback. An important 
stipulation in the Notification is relating to quantification 
of provisional drawback payment in certain cases of 
export under claim for brand rate in terms of Rule 7(3) 
of the Customs, Central Excise and Service Tax Drawback 
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Rules, 1995 (‘Drawback Rules’) as amended. The 
Notification specifies this amount as equivalent to the 
Customs component of AIR corresponding to the export 
goods, if applicable and subject to same conditions as 
applicable to a claim for the B column in the Schedule 
annexed to the Notification.

Circular has also been issued pursuant to the 
aforementioned Notification which inter alia prescribes 
a modified procedure for export under claim for brand 
rate under Rule 7 of Drawback Rules.

Notification No. 110/2015 – Customs (N.T.) dated 16 
November 2015 and Circular No. 29/2015 – Customs 
dated 16 November 2015

FTP updates

•	 Procedure prescribed for modification of 
address in IEC which involves change in 
jurisdictional Regional Authority

When an IEC holder seeks modification / change of 
Branch Office / Head Office / Registered Office address 
in its IEC which also involves a shift in its jurisdictional 
Regional Authority (RA), a request to that effect will have 
to be made to the new RA to whose jurisdiction the 
applicant is shifting its office. A copy of this request with 
application details is to be submitted to the old RA from 
where the original IEC was issued. 

On the basis of this request, the old RA will transfer 
the IEC file to new RA which shall make appropriate 
amendment based on the transferred file and fresh 
documents submitted to it by the applicant. The new 
RA is required to allow the person in its new address to 
carry out necessary functions and also apply for eligible 
benefits as per FTP.

Public Notice No.53/2015-2020 dated 5 January 2016

•	 Implementation of Track and Trace system for 
export of drug formulations deferred for both, 
SSI and Non-SSI manufacturers

The dates for implementation of Track and Trace system 
for export of drug formulations along with maintaining 
the Parent-Child relationship in packaging have been 
extended to 01.04.2016 for non-SSI manufactured drugs 
and to 01.04.2017 for SSI manufactured drugs.

Public Notice No.52/2015-2020 dated 5 January 2016

•	 Rewards prescribed in Appendix 3D under 
SEIS scheme extended to service exports made 
during the period 01.10.2015 to 31.03.2016

Appendix 3D contains the list of eligible services, rates 
and conditions for rewards under SEIS scheme. As per 
the original Annexure to Appendix 3D, the services and 
rates of rewards notified against them were applicable 
for services export made between 01.04.2015 to 
30.09.2015 only. This Annexure has been amended to 
extend the applicability to services exports made upto 
31.03.2016.

Public Notice No.42/2015-20 dated 26 October 2015

VAT, CST and Entry Tax Judgments

•	 Supply after printing of smart cards which are 
specifically designed and developed does not 
amount to sale

The petitioner, in consortium, was awarded the contract 
from the Transport Department of Karnataka for supply, 
installation and maintenance of computer systems, 
supply and printing of smart cards, provision of data 
entry services to carry out other activities incidental 
thereto. In terms of the contract, the petitioner shall 
use the licensed software products and ensure the 
designing and development of smart cards for Transport 
Department. In this regard, State authorities contended 
that contract being composite in nature, VAT should 
be applicable on supply of smart cards as consideration 
received from Transport Department was towards 
the sale of smart cards. The High Court observed that 
the smart cards contains the logo of the Transport 
Department of Karnataka along with key management 
microchip and does not have any commercial value of 
itself in the open market. Further, the smart cards have 
no utility or value to any person other than the Transport 
Department and the same cannot be sold by the 
petitioner to any other person. Accordingly, High Court 
held that the contract between the parties for supply of 
smart cards is a contract for labour and serices  and no 
VAT can be levied as there is no element of sale involved 
in it.

Zylog Systems Pvt. Ltd v. Additional Commissioner of 
Commercial Taxes, Bangalore [2015-VIL-433-KAR]
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•	 Primary use of goods and its usage in common 
parlance has to be looked into while classifying 
goods

The petitioner had challenged the classification done 
by tax authorities by virtue of which the goods were 
made liable to tax at a higher rate of 12.5% instead of 
a lower rate of 4%. The goods involved were primarily 
used as drugs and medicines for preventive and curative 
purposes and also had ancillary use as a cosmetic 
product. The tax authorities relying upon various 
decisions and on the basis of the fact that the goods 
can also be used as cosmetics and toilet preparations 
contended that the goods are not drugs or medicines. 
The High Court after going through the relevant 
schedule observed that the goods can be taxed at higher 
rate only if such goods are primarily used as cosmetics 
and has subsidiary use as drugs and medicine. However, 
the goods in the instant case have a primary use as a 
drug in common parlance and based on user perception. 
Thus, High Court held that the goods shall be taxable at 
a lower rate of 4%.

Emami Limited and Another v. State of Assam and 
others [2015-VIL-508-GAU]

•	 Deemed sale involved and VAT exigible on 
supply of goods in a works contract where 
inputs are supplied by job-worker in the course 
of manufacture of formulized products

The petitioner is engaged in manufacture and sale 
of pharmaceutical preparations and also engaged in 
executing works contracts on job-work basis for its 
customers. During the re-assessment proceedings, tax 
authorities treating the contract as composite works 
contract demanded VAT on input used by petitioner i.e. 
Water for Injections (WFI)/ Demineralized Water (DM 
Water). The petitioner argued that WFI/DM Water are 
exempted products in terms of provisions of KVAT Act 
and also that the contract is a pure service contract 
and not a composite contract. The High Court based 
on the specific entry exempting water from levy of VAT, 
observed that WFI/DM Water being water for medicinal 
preparation besides demineralized water is exigible to 
VAT in terms of KVAT Act. Further, it was held that the 
contract is a composite contract as the petitioner is 
supposed to supply WFI/ DM Water in the course of 
manufacture of injections, thereby, involving a deemed 

sale/ transfer of property in goods as well as labor and 
service. Thus, VAT is exigible on the deemed sale of value 
of goods transferred i.e. WFI/ DM water in the execution 
of works contract.

Hicure Pharmaceuticals Pvt. Ltd. v. The Deputy 
Commissioner of Commercial Taxes (Audit-3) 
[2015-VIL-453-KAR]

•	 Pre-printed meal vouchers are not ‘goods’ for 
the purpose of levy of Octroi or Local Body Tax 
(LBT)

The petitioner is engaged in conducting the business of 
providing pre-printed meal vouchers. The petitioner had 
entered into separate agreements with its customers and 
its affiliates for provision of services and received service 
charges from both. In this regard, the tax authorities 
contended the vouchers as ‘goods’ and demanded 
Octroi/ LBT on it. The High Court affirmed the view 
of tax authorities by making a fundamental mistake 
in understanding the whole scheme of arrangement. 
However, the Apex Court reversed the High Court’s 
decision on three principal reasons. Firstly, it was held 
that the intrinsic and essential transaction is to provide 
services which can be achieved only by means of the 
vouchers. The petitioner only received the service 
charges, whereas, the affiliates received the value for 
goods sold. Secondly, it was held that vouchers shall not 
be considered as ‘goods’ since they cannot be traded 
and sold separately. Lastly, it was held that the value of 
such free food provided by the employer is a perquisite 
given to the employee by adopting the voucher 
methodology and the services of the petitioner. Thus, it 
was held that the vouchers are not ‘goods’ in terms of 
Municipal Corporation Act and not liable to Octroi or 
LBT.

Sodexo SVC India Private Limited v.. State of 
Maharashtra and others [2015-VIL-137-SC]

•	 Amount received from Copyright Society 
for grant of public performance right and 
mechanical right of its musical works would 
amount to transfer of right to use and subject 
to VAT.

The appellant was engaged in the business of 
manufacturing audio cassettes, audio CDs, DVDs, etc. 
In this regard, it had entered into three agreements 
out of which two were with M/s Phonographic 
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Performance Limited (PPL) for granting the right to 
public performance in its records to PPL and providing 
non-exclusive authorization to PPL for administration 
of mechanical rights, musical rights, sound recording 
and cinematographic films in favor of PPL. The third 
agreement was with M/s Indian Performing Right Society 
(IPRS) for assigning the copyright for publishing purpose 
and mechanical rights in existing/future works of Sony 
Group. The amounts received by the appellant by way of 
royalty or the fees and license fees from PPL or IPRS was 
brought into tax net by tax authorities by holding them 
as transfer of right to use. The Tribunal relying on various 
decisions observed that the Appellant had transferred 
the right to use the musical works, cinematographic 
rights and copyright works to the societies and received 
royalty or money collected by societies in lieu of the 
same. The fact some rights were retained by the 
Appellant does not make a difference. Accordingly, the 
demand was confirmed with some relief in penalty and 
interest for some period.

Sony Music Entertainment (India) Pvt. Ltd v. The State of 
Maharashtra [2015-VIL-23-MSTT]

VAT, CST and Entry Tax Updates

BIHAR

Increase in residuary rate of tax

The residuary rate of tax has been increased from 13.5% 
to 14.5% effective from 28 January 2016.

Bihar Value Added Tax Ordinance 2016 (Ordinance No. 
1 of 2016) dated 28 January 2016

MAHARASHTRA

Increase in rate of Interest for delay in payments/
short payments of tax

The Department has increased the rate of interest for 
delay in payments/short payments of tax as per return/as 
assessed etc. as under;
•	 Period Upto 1 month - 1.25% per month or part 

thereof
•	 Period Upto 3 month - 1.25% for the first month and 

1.50% per month or part  
thereof for the balance period

•	 More than 3 months - 1.25% for the first month, 
1.50% for the next 2 months and  2% per month 
or for part thereof for period of delay beyond 3 
months

Notification No.VAT.1515/CR-81/Taxation-1 dated 5 

November 2015

KARNATAKA

Refund of Input Tax paid on purchase of inputs by 
Registered Co developer of an SEZ

Government of Karnataka has extended the benefit 
of Input tax credit on purchases of Inputs to the 
co-developer of an SEZ

Circular No 17/2015-16 dated 4 December 2015

ORISSA

Increase in rate of tax in residuary schedule

The residuary rate of tax has been increased from 13.5% 
to 14.5% effective from 1 January 2016.

Notification No. 80-FIN-CT1-TAX-0020-2015 dated 1 
January 2016
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AAR- Authority for Advance Ruling
Act- The Income Tax Act, 1961
AE - Associated Enterprise
ALP - Arm’s Length Price
AO- Assessing Officer
CBDT- Central Board of Direct Taxes
CBEC / Board: Central Board of Excise and Customs
CCR: CENVAT Credit Rules, 2004
CCT: Commissioner of Commercial Taxes
CER: Central Excise Rules, 2002
CESTAT: Custom Excise and Service Tax Appellate 
Tribunal 
CEVR: Central Excise Valuation (determination of price 
of excisable goods) Rules, 2000
CIT- Commissioner of Income-tax 
CIT(A)- Commissioner of Income-tax (Appeals)
CLB: Company Law Board
CTA: The Customs Tariff Act, 1975
CST: Central Sales Tax
Customs Act: Customs Act, 1962
CVD: Countervailing Duty
DGCA: Directorate General of Civil Aviation
DGFT: Directorate General of Foreign Trade
DGICCE: Directorate General of Inspection Customs and 
Central Excise
DRP- Dispute Resolution Panel
DTA: Domestic Tariff Area
DVAT Act: Delhi Value Added Tax Act, 2004
EDI: Electronic Data Interchange
EDLI - Employee Deposit Linked Insurance
EHTP: Electronics Hardware Technology Park
EOU: Export Oriented Unit
EPCG: Export Promotion Capital Goods Scheme
EPF - Employees Provident Fund
EPS – Employees Pension Scheme
FA 1994: The Finance Act, 1994 relating to service tax 
law
FTP: Foreign Trade Policy
F.Y.: Financial Year

HBP: Hand Books of Procedures
HC- High Court
IEC: Importer Exporter Code
ITC: Input Tax Credit
ITC (HS): Indian Trade Classification (Harmonized 
System)
LBT: Local Body Tax
LMA: Legal Metrology Act
LTU: Large Taxpayer Unit
MAT- Minimum Alternate Tax
MEIS: Merchandise Exports from India Scheme
MRP: Maximum Retail Price
MSTT: Maharashtra Sales Tax Tribunal
MVAT: Maharashtra Value Added Tax
NEFT: National Electronic Fund Transfer
PAN- Permanent Account Number
PE- Permanent Establishment
PF – Provident fund
PLI: Profit Level Indicator
RTGS: Real Time Gross Settlement
RSP: Retail Sales Price
SAD: Special Additional Customs Duty
SC- Supreme Court
SEIS: Services Exports from India Scheme
SEZ: Special Economic Zone
SEZ Act: Special Economic Zones Act, 2005
SFIS: Served From India Scheme
SLP: Special Leave Petition
SSA – Social Security Agreement
SSI: Small Scale Industries
STP: Software Technology Park
TDS- Tax Deducted at Source
TIN: Taxpayer Identification Number
TNMM – Transactional Net Margin Method
Tribunal- Income tax, Customs, Excise and Service Tax 
Appellate Tribunal unless otherwise ¬specified
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Tamil Nadu 641018
Tel: + 91 (0422) 439 2801
Fax: +91 (0422) 221 8615 

Delhi/Gurgaon
Building 10, Tower B, 7th Floor, 
DLF Cyber City, 
Gurgaon 122 002
Tel :  +91 (0124) 679 2000
Fax : + 91 (0124) 679 2012 

Hyderabad
1-8-384 and 385, 3rd Floor, 
Gowra Grand S.P.Road, 
Begumpet,
Secunderabad 500 003
Tel: +91 (040) 4031 2600
Fax:+91 (040) 4031 2714

Kolkata
Bengal Intelligent Park Building Alpha, 1st floor, 
Block EP and GP Sector V, Salt Lake Electronics Complex, 
Kolkata 700 091
Tel :  + 91 (033) 6612 1000
Fax : + 91 (033) 6612 1001 

Mumbai
Indiabulls Finance Centre, 
Tower 3, 28th Floor,
Elphinstone Mill Compound,
Senapati Bapat Marg, Elphinstone (W),
Mumbai 400013
Tel:  + 91 (022) 6185 4000
Fax: + 91 (022) 6185 4101
 
Pune
706, B-Wing, 7th Floor,
ICC Trade Tower, 
Senapati Bapat Road,
Pune 411 016
Tel: + 91 (020) 6624 4600
Fax: +91 (020) 6624 4605

Contacts


