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Three step approach

ATAD3
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Which undertakings qualify as ‘reporting undertakings’?

Reporting on substance

Tax consequences for entities lacking a sufficient amount of 
substance and automatic exchange of information
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Introduction – key milestones

• The purpose of this Directive is to prevent the misuse of 

shell entities for tax purposes.

• Adoption of the Directive requires unanimous vote by 

all EU Member States.

• Transposition into national law of the EU Member 

States by 30 June 2023.

• Come into effect as of 1 January 2024.

ATAD3
Introduction



Reporting undertakings
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Who is in the scope?

All undertakings that are considered tax resident and are eligible to receive a tax residency certificate in a Member State.

Who is subject to extended reporting obligations?

Only undertakings that meet several specific criteria → the so-called gateway criteria

Exceptions/Carve-outs?

1. Publicly traded or listed companies;

2. Regulated financial undertakings;

3. Undertakings whose main activity is holding shares in operational businesses in the same Member State while their beneficial 
owners are also resident for tax purposes in that Member State;

4. Undertakings performing holding activities that are resident for tax purposes in the same Member State as the undertaking’s 
shareholder(s) or the ultimate parent entity; and

5. Undertakings with at least 5 own full-time equivalent employees or members of staff exclusively carrying out the activities 
generating relevant income.

ATAD3
Reporting undertaking



Cross border activity

a. More than 60% of 
the book value of the 
undertaking’s assets 
mentioned in e and f 
of the ‘relevant 
income’ was located 
outside the 
Member State of the 
undertaking in the 
preceding two years; 
or

b. At least 60% of the 
undertaking’s 
relevant income is 
earned or paid out 
via cross-border 
transactions.

Relevant income

a. Interest or any other 
income generated from 
financial assets, including 
cryptoassets;

b. Royalties or any other 
income generated from 
intellectual or intangible 
property or tradable 
permits;

c. Dividends and income 
from the disposal of shares;

d. Income from financial 
leasing;

e. Income from immovable 
property;

f. Income from movable 
property, other than cash, 
shares or securities, held 
for private purposes and 
with a book value 
exceeding EUR 1 million;

g. Income from insurance, 
banking, and other 
financial activities; and

h. Income from services 
outsourced by the 
undertaking to other 
associated enterprises.

More than 75% of the revenues 
accruing to the undertaking in the 

preceding two tax years is “relevant” 
income

Exceptions

Cross border activity

Corporate management 
and administration 

services are 
outsourced

ATAD3
Reporting entity

Outsourced

In the preceding two tax 
years, the undertaking 
outsourced the 
administration of day-
to-day operations and 
the decision-making 
on significant functions.

Reporting undertaking
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Exemption for lack of tax motives

• An undertaking can provide evidence that, even though it qualifies as a reporting entity and/or does not have enough substance, it 
is used for genuine business activities without creating tax benefits for itself, the group of companies of which it is part or for the 
ultimate beneficial owner.

• In order to claim this exemption, the undertaking must produce information in order to compare the tax liability of the structure or 
the group with and without its interposition.

Significant complexity governs the testing for this exemption,

which warning actually applies to other ATAD3 elements as well

ATAD3
Exemption for lack of tax motives



Nature of the reporting
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Reporting

• If an undertaking crosses all three gateway criteria 

(‘undertaking at risk’) and is not covered in the exclusions, it is 

required to report information in its annual tax return on 

whether it meets the minimum substance requirement.

• The statement needs to be substantiated with documentary 

evidence supplied with its tax return.

• Failure to comply leads to a penalty that at minimum includes 

a fine of at least 5% of the undertaking’s turnover in the 

relevant tax year.

ATAD3
Reporting



Premises

The undertaking has 
either its own 
premises or 

premises for its 
exclusive use in the 

Member State.

Bank account

The undertaking has 
at least one own and 
active bank account 

in the EU.

Directors or employees

a. One or more directors of the undertaking:

iii.

i. Are resident for tax purposes in the Member State of the 
undertaking, or at no greater distance from that Member 
State insofar as such distance is compatible with the 
proper performance of their duties;

ii. Are qualified and authorized to take decisions in relation 
to the activities that generate relevant income for the 
undertaking or in relation to the undertaking’s assets; 
Actively and independently use the authorization 
referred to in point ii on a regular basis

iv. Are not employees of an enterprise that is not an 
associated enterprise and do not perform the function of 
director or equivalent of other enterprises that are not
associated enterprises;

b. The majority of the full-time equivalent employees of the 
undertaking are resident for tax purposes in the Member State of 
the undertaking, or at no greater distance from that Member 
State insofar as such distance is compatible with the proper 
performance of their duties, and such employees are qualified to 
carry out the activities that generate relevant income for the 
undertaking.

One these five criteria needs to be met.

ATAD3

Reporting: minimum substance requirements
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Reporting

• If an undertaking crosses all three gateways and is not covered in the exclusions, it is required to report information 
in its annual tax return on whether it meets the minimum substance requirement.

• The statement regarding the minimum substance requirement needs to be substantiated with documentary evidence
supplied with its tax return:

1. Address and type of premises;

2. Amount of gross revenue and type thereof;

3. Amount of business expenses and type thereof;

4. Type of business activities performed to generate the relevant income;

5. The number of directors, their qualifications, authorizations, and place of residence for tax purposes or the 
number of full-time equivalent employees performing the business activities that generate the relevant income, 
their qualifications, and their place of residence for tax purposes;

6. Outsourced business activities; and

7. Bank account number, any mandates granted to access the bank account and to use or issue payment 
instructions, and evidence of the account’s activity.

• Failure to comply leads to a penalty that at minimum includes a fine of at least 5% of the undertaking’s turnover
in the relevant tax year.

ATAD3

Reporting

ATAD3
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Presumption

• An undertaking at risk that meets all minimum substance indicators 
and provides for the supporting documentary evidence is presumed 
not to be a ‘shell’.

• If not all of the relevant substance requirements are met, the reporting 
undertaking is presumed to be a ‘shell’ for the purposes of the 
Directive, i.e. lacking substance and being misused for tax purposes.

• Important notice: the tax authorities may still find that a presumed 
non-shell undertaking:

a. is a shell for the purposes of the Directive because the 
documentary evidence produced does not confirm the 
information reported; or,

b. is a shell or lacks substantial economic activity under domestic 
rules other than this Directive, taking into account the 
documentary evidence produced and/or additional elements; or,

c. is not the beneficial owner of any stream of income paid to it.

ATAD3
Presumption
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Rebuttal

• A presumed ‘shell’ has the option to provide additional supporting evidence of 
the business activities which they perform to generate the relevant income:

a. commercial rationale behind the establishment of the undertaking;

b. information about the employee profiles, including the level of their 
experience, their decision-making power, role and position in the 
organization…

c. concrete evidence that decision-making concerning the activity generating 
the relevant income is taking place in the Member State of the 
undertaking.

Exemption for lack of tax motives

• An undertaking can provide evidence that, even though it qualifies as a 
reporting entity and/or does not have enough  substance, it is used for genuine 
business activities without creating tax benefits for itself, the group of 
companies of  which it is part or for the ultimate beneficial owner.

In case the tax authority accepts the rebuttal, it may certify its outcome for the 
relevant tax year, with a possibility to extend the certification for the next five years 
(six years in total).

ATAD3
Rebuttal
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• Deny request by the undertaking for 
a certificate of residence for use 
outside the jurisdiction of the 
Member State; or

• Grant a certificate of residence which 
specifies that the undertaking is 
not entitled to the benefits of 
agreements or conventions that 
provide for elimination of double 
taxation of income or capital and of 
the Parent-Subsidiary Directive and 
the Interest and Royalties Directive.

• The undertaking remains taxable as 
a resident in its Member State.

• If the undertaking’s shareholder(s) 
are not resident(s) for tax purposes 
in an EU Member State, the Member 
State will apply withholding tax in 
accordance with its domestic 
law, without prejudice to any 
agreement or convention in force 
between the Member State and the 
third country jurisdiction.

• Tax the relevant income of the 
undertaking in accordance with its 
national laws as if it had directly 
accrued to the shareholder(s) and 
deduct any tax paid on such income 
in the Member State of the 
undertaking.

• If the payer is not a resident in a 
Member State, the Member State 
would tax the relevant income in 
accordance with its domestic law 
without prejudice to any agreement 
or convention in force between the 
Member State and the third country 
jurisdiction.

• The Member State of the 
undertaking’s shareholder(s) would 
tax a property located elsewhere 
in accordance with their domestic 
law without prejudice to any 
agreement or convention in force 
between the Member State and the 
country where the property is
located.

• Tax the property according to its 
domestic law as if such property 
was owned directly by the 
undertaking’s shareholder(s) 
without prejudice to any agreement 
or convention in force between the 
Member State and the country of 
residence of the shareholder(s).

• Disregard any agreement or 
convention that provide for the 
elimination of double taxation of 
income or capital in force with the 
Member State of the undertaking as 
well as the Parent-Subsidiary and 
Interest and Royalties Directives 
(to the extent that those Directives 
apply owing to the undertaking 
being resident for tax purposes in a 
Member State).

ATAD3

Consequences

Member State of residence of 
the undertaking

Member State of residence of 
the undertaking’s 

shareholder(s)

Member State other than the 
Member State of residence of 

the undertaking

Member State where 
immovable property owned by 

the undertaking is located

© 2022. Studio Tributario e Societario ATAD3
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Exchange of information

• DAC is amended in order to ensure that all Member States have access to information on EU shells, at any time and 
without a need to request information.

• Automatic exchange happens with regards to the following information:

1. An undertaking is classified as being at risk for the purposes of the Directive; and

2. The tax administration of a Member State makes an assessment based on facts and circumstances of individual 
cases and decides to certify that a certain undertaking has rebutted the presumption of being a shell of should be 
exempt from the obligations under the Directive.

• Member States also have the option to request the Member State of de residence of the undertaking to perform tax 
audits where they have grounds to suspect that the undertaking might be lacking minimal substance.

ATAD3

Exchange of information

ATAD3
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ATAD3

Scope and consequences

• The source and shell jurisdiction are bound by ATAD3 while the 
shareholder jurisdiction is not.

• Payer: tax the outbound payment according to treaty in effect with 
the third country jurisdiction of the shareholder(s) or in the absence 
of such a treaty in accordance with its national law.

• Shell entity: continue to be a resident for tax purposes and will have 
to fulfil relevant obligations as per national law, including by 
reporting the payment received; it may be able to provide evidence 
of the tax applied on the payment.

• Shareholder(s): while the third country jurisdiction is not compelled 
to apply any consequences, it may be asked to apply a tax treaty in 
force with the Member State in which Payer is resident in order to 
provide relief.

Example X (as included in Explanatory Memorandum)

Shareholder(s)

Shell entity

Payer

Third country

EU Member State

EU Member State
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ATAD3

Scope and consequences

• Only the jurisdiction of the shell falls in scope. The source and 
shareholder(s) jurisdiction are not bound by ATAD3.

• Payer: apply domestic tax on the outbound payment or decide to 
apply the treaty in effect with Shareholder(s) jurisdiction if it wishes 
to look through the shell entity as well.

• Shell entity: continue to be a resident for tax purposes and will have 
to fulfil relevant obligations as per national law, including by 
reporting the payment received; it may be able to provide evidence 
of the tax applied on the payment.

• Shareholder(s): while the jurisdiction of Shareholder(s) is not 
compelled to apply any consequences, it may be asked to apply a tax 
treaty in force with the jurisdiction of Payer in order to provide relief.

Example Y (as included in Explanatory Memorandum)

Shareholder(s)

Shell entity

Payer

Third country

EU Member State

Third country
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ATAD3
Next steps and to conclude

Key findings

➢ Internalizing personnel in holding and finance companies can exclude those companies from the scope of ATAD3.

➢ Holding, financing and property companies in jurisdictions where the group does not employ local directors cannot meet 
minimum substance.

➢ Holding, financing and property companies that do not have premises for exclusive use cannot meet minimum substance.

➢ Uncertainty around application of the significant influence criterion to holding and finance companies.

➢ Uncertainty around the application of the two-year look-back period included in the reporting undertaking criteria.

➢ Harmonization of beneficial ownership test within EU.

➢ Interaction with place of effective management under OECD definition

➢ Taxation of gross income flow

➢ “Power” of tax certificate
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