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The Covid-19 pandemic has forced governments to
take unprecedented measures such as restricting
travel and implementing strict quarantine
requirements.

This unprecedented situation has raised many tax
issues, especially in relation cross-border workers or
individuals who are stranded in a Country that is not
their Country of residence.

These issues, in fact, had an impact on the
right to tax between countries, which is mainly
linked to the individual physical presence into a
certain Country.

The OECD and several national jurisdictions have
introduced specific taxation rules in relation to
employees performing international remote working.

Individual Tax Residency

Tax Implications
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Tax Implications
Individual Tax Residency

• Residency in Italy, as defined by art. 43 of the Italian 

Civil Code (i.e. the individual place of habitual 

abode);

• Domicile in Italy as defined by art. 43 of the Italian 

Civil Code (i.e. the individual center of vital 

interests);

• Anagraphic Registration.

According to art. 2 of the Italian Tax Code, 

indeed, an individual qualifies as Italian Tax 

Resident, thus being taxable on his worldwide 

income and assets, if any of the below 

alternative conditions is satisfied for at least 183 

days into a certain calendar year:

The individual physical presence in Italy, therefore, even if related to an 

employment activity performed, in remote working, for a foreign employer and 

regardless of whether is voluntary or due to Covid-19 restrictions, may trigger 

an Italian tax liability on employment income.

In the Italian legislation, in fact, the employee 

physical presence is crucial to allocate Italian 

taxation power on employment income and 

may also have implications in terms of the 

individual tax residency.

On the other hand, according to the combined provisions of art. 23 and 24 of the 

Italian Tax Code, Italian non-resident are subject to Italian Taxation to the extent 

of their employment income physically produced within the Italian territory.

IndividualIndividualIndividualIndividual Tax Tax Tax Tax ResidencyResidencyResidencyResidency
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This criticalities have been properly identified by the OECD

with its Guidelines of April 3rd 2020, where it was noted that

“a dislocation because a person cannot travel back to their

home jurisdiction due to a public health measure of one of

the governments of the jurisdictions involved should not by

itself impact the person’s residence status for purposes of the

tax treaty”.

According to the OECD, in fact, due to the so-called tie-breaker rules set 

forth by art. 4 DTT, it is unlikely that the COVID-19 situation will 

affect the treaty residence position”.

Individual Tax Residency

Tax Implications

Several jurisdictions, however, have adopted

unilateral solutions to avoid the unvoluntary

change of the individual tax residency status.

For instance, Australia has published guidance 

stating that where a person that is not an 

Australian resident for tax purposes is in 

Australia temporarily for some weeks or months 

because of COVID-19, she will not become an 

Australian resident for tax purposes provided 

that person:

• usually lives overseas permanently;

• intends to return there as soon as they are 

able to.

Similar unilateral measures, indeed, have been

adopted also by the UK and the US. Nothing has

been done, however, by the Italian Government

in this sense.
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a.a.a.a.
He shall be deemed to be a resident only

of the State in which he has a permanent

home available to him; if he has a

permament home available to him in

both States, he shall be deemed to be a

resident only of the State with which his

perosnal and economic relations are

closer (centre of vital interests);

c.c.c.c.

If he has an habitual abode in

both States or in neither of

them, he shall be deemed to

be a resident only of the State

of which he is a national;

dddd....

If he is a national of both States

or in neither of them, the

competent authorities of the

Contracting States shall settle

the question by mutual

agreement.

In fact, according to art. 4, par. 2 of the OECD Model Tax Convention when, based on the domestic legislation of the Countries involved, an individual qualifies 

as Tax Resident in both jurisdictions, the unique Country of residence shall be determined according to the following hierarchical criteria: 

It is intended, however, that, according to the OECD

«becausebecausebecausebecause ofofofof CovidCovidCovidCovid----19191919 crisiscrisiscrisiscrisis isisisis aaaa periodperiodperiodperiod ofofofof majormajormajormajor changeschangeschangeschanges andandandand

anananan exceptionalexceptionalexceptionalexceptional circumstancecircumstancecircumstancecircumstance,,,, inininin thethethethe shortshortshortshort----termtermtermterm taxtaxtaxtax

administrationsadministrationsadministrationsadministrations andandandand competentcompetentcompetentcompetent authoritiesauthoritiesauthoritiesauthorities willwillwillwill havehavehavehave totototo

considerconsiderconsiderconsider aaaa moremoremoremore normalnormalnormalnormal periodperiodperiodperiod ofofofof timetimetimetime whenwhenwhenwhen assessingassessingassessingassessing aaaa

person’sperson’sperson’sperson’s residentresidentresidentresident statusstatusstatusstatus».

In this respect, the OECD clarified that, tietietietie----

breakerbreakerbreakerbreaker rulesrulesrulesrules shallshallshallshall bebebebe inininin principleprincipleprincipleprinciple sufficientsufficientsufficientsufficient

totototo avoidavoidavoidavoid changeschangeschangeschanges inininin thethethethe individual’sindividual’sindividual’sindividual’s taxtaxtaxtax

residencyresidencyresidencyresidency statusstatusstatusstatus, as they are expected to

individuate the Country where an individual

has a stronger link, regardless of the

domestic provisions of the single

jurisdictions involved, which may be indeed

derogated by the applicable DTT (please see

art. 75 DPR n. 600/1973).

If the State in which he has his center of 

vital interests cannot be determined, or if 

he has not a permanent home available 

to him in either State, he shall be deemed 

to be a resident only of the State in which 

he has an habitual abodehabitual abodehabitual abodehabitual abode;

b.

Individual Tax Residency

Tax Implications
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Similar considerations are valid with specific regard to the

taxation of employment income.

In a crossborder context, in fact, the taxation of employment

income is closely linked to the place where the employment

activity is carried out, according to the territoriality principle.

However, there are jurisdictions that, in case of remote working, apply 

employment income taxes based on the employee «virtual» presence in 

the Country where the employer is based.

Taxation of employment income

Tax Implications
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In principle, according to art. 15, par. 1 DTT «salaries,

wages and other similar remuneration derived by a

resident of a Contracting State in respect of an

employment shall be taxable only in that State unless

the employment is exercised in the other Contracting

State. If the employment is so exercised, such

remuneration as is derived therefrom may be taxed in

that other State».

In this respect, also the OECD, with the aforementioned Guidance of April 2020,

recommended that «Exceptional circumstances call for an exceptional level of

coordination between jurisdictions to mitigate the compliance and administrative costs for

employees and employers associated with an involuntary and temporary change of the

place where employment is performed”

Notwithstanding the above, according to art. 15, 

par. 2 DTT, an exclusive taxation in the Country of 

residence, with a corresponding exemption in the 

other Country, may be applied if:

a) The recipient is present in the other State for a period or periods not exceeding 183 days

in any twelve month period commencing or ending in the FY concerned, and

b) The remuneration is paid by, or on behalf of, an employee who is not a resident of the

other State and

c) The remuneration is not borne by a permanent establishment which the employer has in

the other State.

Taxation of employment income

Tax Implications
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Taxation of employment income

Tax Implications

In this context, remote working days performed by an employee into a Country other than his Country of tax residency may

jeopardize the applicability of art. 15, par. 2 DTT, increasing risks to incur into international double taxation.

This situation has been properly identified by the OECD with its Guidelines of January 21° 2021, where contracting States were

recommended to adopt a flexible approach to the 183 days threshold provided by art. 15, par. 2 in cases where the same is exceeded

due to the additional days spent into the host Country due to Covid-19 travel restrictions.

In the Italian domestic legislation, however, no special rules have been introduced for these purposes, except of the provisions

set forth by the special bilateral agreement on the treatment of cross-border employees in place with France, Switzerland and

Austria.

In these bilateral agreements, in fact, derogating the territoriality principle, it has been provided that employment income

produced in his Country of residence by an individual who would have otherwise been working into the other State shall still be

taxable into such State.

In other words, such bilateral agreement exceptionally allow the allocation of taxation powers based on the employee «virtual

presence», rather than his physical presence.

As clarified by the Italian Tax Authority during Telefisco 2021, however, these provisions shall be meant in strict sense, limited to

the DTT in force with France, Austria and Switzerland, with no general applicability to others DTT signed by Italy.
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Tax Implications
Taxation of employment income

Therefore, the lack of specific bilateral agreements to regulate international remote working among jurisdictions may create several taxation issues. 

Each Country may in fact regulate international remote working under its own domestic legislation with no coordination from a cross-border perspective.

For instance, there may be Countries that apply taxation on employment income regardless of the actual physical presence of the employee, allocating 
their taxation power in the light of his mere «virtual presence» (i.e. where the employer is based).

Such circumstances may result into an international double taxation which could barely be alleviated by the Country of tax residency (where the 

employment activity is performed) through the tax credit method, since most jurisdictions (including Italy – please see art. 165 of the Italian Tax Code) 

recognize a foreign tax credit to the extent employment income is produced abroad. 

In these cases, the Authorities involved should be required to identify a specific solution to alleviate international double taxation.

It is therefore crucial to identify upfront if the local legislation of the Country where the employee performs remote

working may result into administrative burden or into an higher tax liability for the employee/the employer.
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1. The individual carries out his employment activity in Italy for at least 183 days in each FY and

2. The individual qualifies as Italian tax resident for at least two consecutive years (otherwise, he would lose the entire tax 

benefit).

Both conditions, indeed, may be jeopardized by the employee physical presence outside of the Italian territory, as confirmed 

by the Italian Tax Authority with the Tax Ruling n. 621/2021.

Tax Implications
Special Taxation Regimes – Inbound Special Tax Regime

On the other hand, cases where an individual who previously moved his tax residency in Italy, starting benefitting from the regime in issue, and then 

remain stranded into a foreign Country due to Covid-19 travel restrictions may result in the loss of the tax reliefs.

In fact, among 
other 

requirements, this 
regime is 

applicable 
provided that:

Further implications may arise in relation to the Italian Special Taxation Regime applicable to individuals who move their tax 

residency to Italy after at least two years as Italian non-tax resident to perform an employment activity in our Country (which 

generally leads to a 70% exemption from employment income produced in Italy for a statutory period of 5 years).

In fact, the Italian Tax Authority, with the Tax Ruling n. 596 of September 16Tax Ruling n. 596 of September 16Tax Ruling n. 596 of September 16Tax Ruling n. 596 of September 16°°°° 2021, has confirmed that also employment 2021, has confirmed that also employment 2021, has confirmed that also employment 2021, has confirmed that also employment 

income produced in Italy by an employee who performs remote working herein, for the interest of his preexisting foreign income produced in Italy by an employee who performs remote working herein, for the interest of his preexisting foreign income produced in Italy by an employee who performs remote working herein, for the interest of his preexisting foreign income produced in Italy by an employee who performs remote working herein, for the interest of his preexisting foreign 

employer, may be eligible for the Italian Special Taxation Regime.employer, may be eligible for the Italian Special Taxation Regime.employer, may be eligible for the Italian Special Taxation Regime.employer, may be eligible for the Italian Special Taxation Regime.
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Italian Special Regimes – art. 51, par. 8-bis TUIR 

Tax Implications

Another special taxation regime that may be potentially Another special taxation regime that may be potentially Another special taxation regime that may be potentially Another special taxation regime that may be potentially 

affected by remote working periods is the one set forth by affected by remote working periods is the one set forth by affected by remote working periods is the one set forth by affected by remote working periods is the one set forth by 

art. 51, par. 8art. 51, par. 8art. 51, par. 8art. 51, par. 8----bis of the Italian Tax Code.bis of the Italian Tax Code.bis of the Italian Tax Code.bis of the Italian Tax Code.

In this respect, the Italian Tax Authority, with Tax Rulings In this respect, the Italian Tax Authority, with Tax Rulings In this respect, the Italian Tax Authority, with Tax Rulings In this respect, the Italian Tax Authority, with Tax Rulings nnnnnnnn. . . . 

345, 458 and 590 of 2021, has clarified that any Italian 345, 458 and 590 of 2021, has clarified that any Italian 345, 458 and 590 of 2021, has clarified that any Italian 345, 458 and 590 of 2021, has clarified that any Italian 

workdays, even if due to Covidworkdays, even if due to Covidworkdays, even if due to Covidworkdays, even if due to Covid----19 travel restrictions and 19 travel restrictions and 19 travel restrictions and 19 travel restrictions and 

regardless of whether the beneficiary of these Italian workdays regardless of whether the beneficiary of these Italian workdays regardless of whether the beneficiary of these Italian workdays regardless of whether the beneficiary of these Italian workdays 

is a foreign entity, would jeopardize the individual eligibility for is a foreign entity, would jeopardize the individual eligibility for is a foreign entity, would jeopardize the individual eligibility for is a foreign entity, would jeopardize the individual eligibility for 

this special taxation regime, with a corresponding need to this special taxation regime, with a corresponding need to this special taxation regime, with a corresponding need to this special taxation regime, with a corresponding need to 

determine the taxable employment income in the light of actual determine the taxable employment income in the light of actual determine the taxable employment income in the light of actual determine the taxable employment income in the light of actual 

remunerations received by the employee.remunerations received by the employee.remunerations received by the employee.remunerations received by the employee.

According to this provision, indeed, individuals who qualify as Italian tax resident According to this provision, indeed, individuals who qualify as Italian tax resident According to this provision, indeed, individuals who qualify as Italian tax resident According to this provision, indeed, individuals who qualify as Italian tax resident 

may be subject to Italian income taxes on their foreign sourced employment may be subject to Italian income taxes on their foreign sourced employment may be subject to Italian income taxes on their foreign sourced employment may be subject to Italian income taxes on their foreign sourced employment 

income at national levels annually defined by the Italian Government, rather than income at national levels annually defined by the Italian Government, rather than income at national levels annually defined by the Italian Government, rather than income at national levels annually defined by the Italian Government, rather than 

in the light of their effective employment income (which generally result into a in the light of their effective employment income (which generally result into a in the light of their effective employment income (which generally result into a in the light of their effective employment income (which generally result into a 

lower taxable income) if all the below mentioned conditions are satisfied:lower taxable income) if all the below mentioned conditions are satisfied:lower taxable income) if all the below mentioned conditions are satisfied:lower taxable income) if all the below mentioned conditions are satisfied:

• The individual is abroad for at least 183 days during a 12 months period The individual is abroad for at least 183 days during a 12 months period The individual is abroad for at least 183 days during a 12 months period The individual is abroad for at least 183 days during a 12 months period 

commencing or ending in a certain tax year;commencing or ending in a certain tax year;commencing or ending in a certain tax year;commencing or ending in a certain tax year;

• The employment activity is carried out abroad, as the exclusive object of the The employment activity is carried out abroad, as the exclusive object of the The employment activity is carried out abroad, as the exclusive object of the The employment activity is carried out abroad, as the exclusive object of the 

employment activity;employment activity;employment activity;employment activity;

• The employment activity is carried out abroad on continual basis.The employment activity is carried out abroad on continual basis.The employment activity is carried out abroad on continual basis.The employment activity is carried out abroad on continual basis.
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The reimbursement of remote working expenses

Tax Implications

In particular, according to the Italian Tax Authority, this conclusion would be valid to the extent, in the lack of the reimbursement to 
the employee, the employer would have incurred into a cost saving (e.g. due to the lower electricity/internet data spent at the 

employer seat).

Indeed, in the light of the broad definition of taxable employment income provided by the Italian Tax Code and in the lack of any 
specific law provisions allowing an exemption, these reimbursements would be in principle subject to Italian income taxes and social 

security.

Other concerns may arise in relation to the expenses borne by employees to afford costs incurred due to their need to work from home, for 
cases where these expenses are reimbursed by the employer (e.g.: costs for desk, chair, Internet connections etc.).

Notwithstanding the above, with the Tax Ruling n. 314 of April 30° 2021, the Italian Tax Authority has clarified that, to the extent these 
expenses are afforded by the employer for its exclusive interests, no taxable benefit would arise for the employee.
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EU/Full bilateral agreement Countries

Social Security Implications

Similar implications may arise also in relation to Social Security Contributions, which are generally due in the Country where the employee is physically performing 

his employment activity.

In general, this derogation allows employees to maintain their home Country coverage only, with a corresponding exemption into the host Country, up to an initial 

period of 24 months (EU Directive 957/2018 does not apply for these purposes).

In this context, cases where an individual is stranded into a certain Country may have implications on the validity of the CoC in place.

In this respect, both the EU (Please see the Guidelines of March 30 2020) and the Italian SS Administration (please see Message n. 1633 of April 15 2020), 

however, have clarified that periods when an individual was stranded into a Country due to Covid-19 travel restrictions should be disregarded for the purposes of 

the CoC maximum duration.

In the EU, by virtue of the Reg. n. 883/2004, several temporary exceptions apply to this principle, especially for cases where the employee presence into another 

Country may be seen as merely transitory.
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Social Security Implications
Non EU/Partial Bilateral agreement Countries

Italian social security obligations to be met according to of L. n. 398/1987; the relevant 

applicability, however, would be jeopardized in case the outbound employees returns to 

Italy to perform remote working period therefrom;

Outbound
employees:

Italian social security contributions would be due, with a corresponding need, for the 

foreign employer, to set up a dedicated Italian social security position to manage 

monthly social security payroll.

Inbound 
employees:

On the other hand, in the lack of a full SS bilateral agreement between the Countries involved, from an Italian perspective, the following 

implications may arise in relation to remote working periods:
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Social Security Implications
INAIL recalculation

In this sense, to the exent working form home would lead to a lower risk for the employees to incur into

professional accidents, the remote working implementation may lead to a reduction of the applicable INAIL

premiums.

Last but not least, a different organization of the workforce and the implementation of remote working may have

implications also on the applicable premium rates valid for INAIL purposes.

INAIL premiums, in fact, are linked to several potential risks to be verified in the light of the employee workplace.
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