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did note, however, that more would be expected of
an FD of a publicly quoted group, so such groups
should assume that such testing would be expected
to be undertaken in relation to their tax risks.

First Senior Accounting Officer ‘main duty’
decision: greater clarity on ‘reasonable
steps’

The First-tier Tribunal has allowed an appeal against
a Senior Accounting Officer (SAO) main duty penalty
for financial years 2012 and 2013 where the SAO
was the finance director of a privately owned group.
HMRC had imposed the penalties on the previous
SAO of the group as a result of an error correction
notice filed by its advisors in 2014 in relation to VAT
returns estimating an overall net error of £1.36m.
The Tribunal found that HMRC had not established
that the SAO failed to meet his main duty, although
did agree that there were not ‘appropriate tax
accounting arrangements’ in place. HMRC had relied
on the absence of selective or ‘thematic’ testing to
conclude that there had been a main duty failure.

Finally, the Tribunal expressed some concerns over
HMRC’s approach to the case, notably the handling
of confidential taxpayer information where one
taxpayer (the SAO) would reasonably be expected to
have access to another’s (the company’s)
information to respond to the penalties imposed. We
await to see whether the decision will be appealed to
the Upper Tribunal. See http://deloi.tt/2uswgUo
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VAT: Temple Retail: value of recharges
between associated companies: Upper
Tribunal

Temple Retail Ltd and Temple Finance Ltd are part
of the PerfectHome group, which sells goods on hire
purchase to credit-constrained customers. Temple
Retail (which is fully taxable) recharged 20% of the
group’s advertising and premises costs to Temple
Finance (which is a partially exempt finance house).
The Upper Tribunal has rejected HMRC’s arguments
that a greater share of the expenses should have
been recharged to the partially exempt company,
which should in turn have applied a less generous
partial exemption method. In particular, the UT
rejected the argument that a breach of fiscal
neutrality occurred simply because PerfectHome had
split its business between two companies. Fiscal
neutrality is an aid to interpretation, not a tool for
HMRC to recharacterise transactions. The taxpayer
had structured its operations in a particular way, and
(in the absence of any abuse of law) HMRC should
respect that choice. The UT also dismissed HMRC's
other grounds of appeal, that the FTT had taken an
irrational approach to HMRC's arguments, had failed
to record its reasons in sufficient detail, and had
misdirected itself about VWFS. See
http://deloi.tt/2vSBbhS.

In coming to her decision, Judge Falk cited several
activities undertaken by the SAO that in her view
were part of taking ‘reasonable steps’. These
included:
 A board approved tax policy;
 A tax risk register;
 Documentation of processes (although she noted
that formal documentation was desirable rather
than always required);
 Appropriately qualified and trained team
members;
 Assurance in the form of audits and advice from
external advisors;
 Engagement with HMRC’s VAT specialist.
Consideration was given to the size and complexity
of the business, and the SAO’s access to and control
over resources to undertake such activities. The
Tribunal found that, although the SAO may not have
undertaken specific tax testing, his approach and the
activities that he evidenced were proportionate to the
business and that ‘one size does not fit all’ when it
comes to approaching ‘reasonable steps’. The judge
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VAT exemption and platform services: Firsttier Tribunal

The First-tier Tribunal has published its decision in
the case of Blackrock Investment Management (UK)
Ltd, concerning whether the supply of an electronic
investment management platform called ‘Aladdin’
was exempt from VAT on the basis that it constituted
the management of a special investment fund (SIF).
The First-tier Tribunal ruled that Aladdin, the software
package used by Blackrock to manage its UK
investment funds, is capable in principle of qualifying
for VAT exemption as the management of a SIF, but
in this case was subject to VAT because not all the
funds that the services related to were SIFs. The
First-tier Tribunal ruled that Aladdin was specific to,
and essential for, the management of a SIF, and that
Aladdin was provided as a ‘distinct whole’. Aladdin
allowed a portfolio manager to manage up to 40
portfolios, whereas this was around 10 portfolios
previously. Furthermore, Aladdin carried out
sophisticated performance and risk analysis, and
cash flow management in multiple currencies, and
monitored increased regulatory compliance – all
tasks that would be burdensome and impractical to
carry out without Aladdin. Consequently, viewed in
isolation, the provision of Aladdin qualified for VAT
exemption as the ‘management of special investment
funds’ even though decision-making responsibility
remained with the portfolio managers. However,
Blackrock used Aladdin to support the management
of a group of funds including SIFs and non-SIFs.
Blackrock argued that the service received from the
US associate company should be apportioned; the
reverse charge should not be applied to the VATexempt element relating to the management of SIFs,
whilst the reverse charge should be applied (and
recoverable) in relation to the management of nonSIFs. The First-tier Tribunal rejected this argument;
the application of different rates of VAT to a single
supply did not apply in this situation. See
http://deloi.tt/2vr4vY4
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