Deloitte

F0v+ F—vY

Global Tax Update

India
Deloitte Tohmatsu Tax Co.
October 2023

The Tribunal® held that for determining installation or supervisory PE status, under Article 5(3) and Article 5(4) of the
India-Singapore tax treaty, each project site will be considered as a separate project. The taxpayer did not have a PE in
India as each project site did not exceed the threshold limit of 183 days.

Few other principles were established in the ruling, the same have been summarised below:

u Merely because installation and commissioning services were provided by the same subcontractor or some of the
personnel engaged in both the projects were common, it cannot be concluded that both projects were one and
single.

B Article 5(3) and 5(4) of the India-Singapore tax treaty refers to ‘a’ building site or construction, installation or
assembly project continuing for a period of more than 183 days in any financial years. Use of the proposition ‘a’
denotes singular form.

B Article 5(3) and 5(4) of the India-Singapore tax treaty does not use words that could either implicitly or explicitly,
bring the provisions up on par with similar provisions in the India-Australia or India-Italy or India-USA treaties
(where, treaty provisions explicitly provide that a building site of construction, installation or assembly project,
together with other such site projects or activities, would constitute PE if they continue for a specific period). Thus,
in the absence of any such express provision in India-Singapore treaty, words used in other treaties could not be
imported. India-Singapore tax treaty is similar to the India-Japan tax treaty.

For more details, please refer this link

Tax alert ¢ Each project site is separate for determining installation supervisory PE (Deloitte India website)

The CBDT vide Notification No. 88/2023 dated 10 October 2023, has amended rules in relation to allotment and quoting
of PAN pertaining to certain transactions.

A non-resident taxpayer is required to obtain a tax residency certificate (‘TRC’) issued by the Country of tax residence to
avail the benefit of Double Taxation Avoidance Agreement (‘DTAA’ / ‘Treaty’) between India and the relevant country.
Additionally, the non-resident taxpayer is also required to furnish declaration in Form 10F, if the TRC obtained by the
taxpayer does not contain any of the prescribed information like status (company, firm, etc.) of the taxpayer; nationality,
country of incorporation, tax identification number (TIN) or unique number (where TIN is not available) of taxpayer in
the country of his/its residence; period for which TRC is applicable; address of taxpayer outside India, etc.

1 Planetcast International Pte. Ltd. vs ACIT [ITA Nos 1831, 1832/Del/2022 & 451/Del/2023] (Delhi ITAT)
2 Income-tax Appellate Tribunal- Delhi



On 16 July 2022, the CBDT issued a notification, which mandated a list of forms to be furnished electronically by
taxpayers, which inter alia also included Form 10F. Thus, non-resident taxpayers needed to submit Form 10F
electronically to claim relief under the applicable DTAA entered with India.

Subsequently, on 12 December 2022, the CBDT issued notification providing partial exemption from electronic filing of
Form 10F as per which:

n Non-resident taxpayers who are not having PAN and not required to have PAN as per the relevant provisions of the
Income-tax Act, 1961 (‘ITA’) read with Rules were exempted from mandatory electronic filing of Form 10F till 31
March 2023. However, such taxpayers were to comply with statutory compliance of filing Form 10F till 31 March
2023 in manual form

B On 28 March 2023, the partial relaxation was extended vide notification till 30 September 2023.

However, considering the difficulties faced by the non-resident taxpayers not having PAN in India, the CBDT has now
introduced a functionality for registering as “Non-Residents not holding and not required to have PAN” through which
non-residents can generate Form 10F without obtaining PAN in India. However, the said facility is available only if the
non-resident is not technically required to obtain PAN in India.

For more details, please refer this link

Taxalert @ CBDT amends rules in relation to allotment, quoting of PAN (Deloitte India website)

CBDT vide notification dated 25 September 2023, has amended valuation rules® for computation of fair market value of
unguoted equity shares and compulsory convertible preference shares (CCPS) for the purposes of section 56(2)(viib) of
the Income-tax Act, 1961 (ITA). The valuation rules are now applicable to both resident and non-resident taxpayers (post
amendments to the ITA vide Budget 2023).

Section 56(2)(viib) of the ITA provides for taxation of consideration received (on issuance of certain shares at premium)
in excess of fair market value of such shares.

The key highlights of the changes are:

| In addition to the two methods for valuation of shares that are already prescribed, namely, Discounted Cash Flow
(DCF) and Net Asset Value (NAV) method, available to residents, five more valuation methods have been made
available for non-resident investors, namely, Comparable Company Multiple Method, Probability Weighted
Expected Return Method, Option Pricing Method, Milestone Analysis Method, Replacement Cost Method.

B Where any consideration is received for issue of shares from any non-resident entity notified by the Central
Government, the price of the equity shares corresponding to such consideration may be taken as the FMV of the
equity shares for resident and non-resident investors, subject to the following:

»  Tothe extent the consideration from such FMV does not exceed the aggregate consideration that is received
from the notified entity, and

»  The consideration has been received by the company from the notified entity within a period of ninety days
before or after the date of issue of shares which are the subject matter of valuation.

B Onsimilar lines, price matching for resident and non-resident investors would be available with reference to
investment by Venture Capital Funds or Specified Funds.

B Valuation methods for calculating the FMV of Compulsorily Convertible Preference Shares (CCPS) have also been
provided.

B Asafe harbor of 10% variation in value has been provided

For more details, please refer this link

Tax alert @ CBDT prescribes final rules for valuation of unguoted equity, CCPS (Deloitte India website)

3 Rule 11UA of the Income-tax Rules, 1962



During the month of September 2023, taxpayers have been issued multiple GST notices for recovery of the alleged
shortfall in payment of GST, for reversal of input tax credit or for recovery of erroneous refunds. The notices cover
multiple issues such as mismatch of output GST liability, input tax credit (ITC), reversals of ITC relating to exempt
supplies, etc. Notices also being issued on matters involving interpretation of legal provisions, pronouncement of rulings
by the Supreme Court, High Courts, Advance Ruling Authorities etc., thereby impacting industries widely.

In respect of the multiple notices being issued as detailed above, certain issues are required to be considered, they have
been summarized below:

| Important to track the notices: Continuous checking of the GST Network (GSTN) portal to trace any new notices
uploaded to ensure that response is filed without any delay, and that the notices/ replies are uploaded on to
correct Tab on the GSTN portal

L Maintain repository of documents: Repository of documents relating to demand notices/ orders etc. such as
agreements, credit notes, manual invoices if any, other declarations, correspondences received from tax
authorities etc.

B Proactive engagement with the jurisdictional officers: Engage with jurisdictional authorities to understand the
broad approach being followed

B Audit readiness exercises: Companies should undertake audit readiness exercises / mock audits and take
corrective actions, on a proactive basis

B Appropriate dispute resolution strategy: In addition to the reply to the notices and adjudication process, focus is
also needed on the appellate process/ options, including preparing the appeal for Tribunal (to file as soon as the
appeals are accepted), possibility of filing writ petitions before jurisdictional High Court, etc.

The timelines for issuing GST notices has put companies on alert. With multiple notices, short response deadlines, and
potential financial consequences, it is crucial for companies to be prepared. By establishing efficient tracking systems,
proactive engagement with tax authorities, businesses can navigate these challenges and mitigate the impact on their
operations and finances. In these uncertain times, preparedness and timely action are key to protecting the interests of
companies operating in the complex landscape of GST compliance.

For more details, please refer this link

Tax alert © Reasons behind recent flurry of GST notices and what next (Deloitte India website)




For past newsletters, please visit the website below:

www.deloitte.com/jp/tax/nl/ao

Deloitte Tohmatsu Tax Co. International Tax and M&A Team

Partner Masumi Hirayama masumi.hirayama@tohmatsu.co.jp
Managing Director Pawankumar Kulkarni pawankumar4.kulkarni@tohmatsu.co.jp
Deloitte India

Senior Manager Yasuhiko Yamazaki yyamazaki.ext@deloitte.com

Manager Yuki Shoji yshoji@deloitte.com

Deloitte Tohmatsu Tax Co.
Tokyo Office

Location -T100-8362 Marunouchi Nijubashi Building, 3-2-3 Marunouchi, Chiyoda-Ko, Tokyo
Tel 03-6213-3800

email tax.cs@tohmatsu.co.jp

Company Profile  www.deloitte.com/jp/tax

Tax Services www.deloitte.com/jp/tax-services

Deloitte Tohmatsu Group (Deloitte Japan) is a collective term that refers to Deloitte Tohmatsu LLC, which is the Member of Deloitte Asia
Pacific Limited and of the Deloitte Network in Japan, and firms affiliated with Deloitte Tohmatsu LLC that include Deloitte Touche Tohmatsu
LLC, Deloitte Tohmatsu Consulting LLC, Deloitte Tohmatsu Financial Advisory LLC, Deloitte Tohmatsu Tax Co., DT Legal Japan, and Deloitte
Tohmatsu Group LLC. Deloitte Tohmatsu Group is known as one of the largest professional services groups in Japan. Through the firms in
the Group, Deloitte Tohmatsu Group provides audit & assurance, risk advisory, consulting, financial advisory, tax, legal and related services
in accordance with applicable laws and regulations. With approximately 17,000 people in about 30 cities throughout Japan, Deloitte
Tohmatsu Group serves a number of clients including multinational enterprises and major Japanese businesses. For more information,

please visit the Group’s website at www.deloitte.com/ip/en.

Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited (“DTTL”), its global network of member firms, and their related entities
(collectively, the “Deloitte organization”). DTTL (also referred to as “Deloitte Global”) and each of its member firms and related entities
are legally separate and independent entities, which cannot obligate or bind each other in respect of third parties. DTTL and each DTTL
member firm and related entity is liable only for its own acts and omissions, and not those of each other. DTTL does not provide services
to clients. Please see www.deloitte.com/about to learn more.

Deloitte Asia Pacific Limited is a company limited by guarantee and a member firm of DTTL. Members of Deloitte Asia Pacific Limited and
their related entities, each of which is a separate and independent legal entity, provide services from more than 100 cities across the
region, including Auckland, Bangkok, Beijing, Bengaluru, Hanoi, Hong Kong, Jakarta, Kuala Lumpur, Manila, Melbourne, Mumbai, New
Delhi, Osaka, Seoul, Shanghai, Singapore, Sydney, Taipei and Tokyo.

Deloitte provides industry-leading audit and assurance, tax and legal, consulting, financial advisory, and risk advisory services to nearly
90% of the Fortune Global 500® and thousands of private companies. Our professionals deliver measurable and lasting results that help
reinforce public trust in capital markets, enable clients to transform and thrive, and lead the way toward a stronger economy, a more
equitable society and a sustainable world. Building on its 175-plus year history, Deloitte spans more than 150 countries and territories.

Learn how Deloitte’s approximately 415,000 people worldwide make an impact that matters at www.deloitte.com.

b .
All of the contents of these materials are copyrighted by Deloitte Touche Tohmatsu Limited, its member firms, or their related entities s" AﬁAB

including, but not limited to, Deloitte Tohmatsu Tax Co. (collectively, the "Deloitte Network”) and may not be reprinted, duplicated, etc., ANSI National Avoreditation Board

without the prior written permission of the Deloitte Network under relevant copyright laws. ACCREDITED

These materials describe only our general and current observations about a sample case in accordance with relevant tax laws and other M EERTIFICATION BODY

effective authorities, and none of Deloitte Network is, by means of this publication, rendering professional advice or services. Before IS 669126 / ISO 27001
making any decision or taking any action that may affect your finances or your business, you should consult a qualified professional

adviser. The opinions expressed in the materials represent the personal views of individual writers and do not represent the official

.
views of Deloitte Network. No entity in the Deloitte Network shall be responsible for any loss whatsoever sustained by any person who bSI
relies on this publication.

Qe

TreTTTTTT
irmnmi

Member of i
Deloitte Touche Tohmatsu Limited Sgg;;"s
© 2023. For information, contact Deloitte Tohmatsu Group. BCMS 764479 / ISO 22301



