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Though bitter, the fact of life is that taxation is not only necessary but very crucial 
for any economy that wishes to thrive and prosper. Frederick the Great, the 
third Prussia’s and the longest reigning king, said that “No government can exist 
without taxation. This money must necessarily be levied on the people;…”. The 
importance of taxes cannot be overemphasized. 

Under the Public Finance Management Act No 18 of 2012, the Cabinet Secretary 
to the National Treasury is required to submit a Finance Bill (“the Bill”) on or 
before the 30 April every year. The Bill is expected to set out the revenue raising 
measures for the National Government, among other measures. This is done 
by way of amending the existing tax laws, amending the procedures relating to 
administration of taxes and amending other relevant Acts of Parliament such as 
Kenya Revenue Authority (KRA) Act, Insurance Act, Banking Act. 

The cornerstone of an efficient and effective tax framework is clarity of the law. The ability of a taxpayer to 
interpret a tax law and arrive at the tax payable, how to pay and when to pay is the foundation on which 
most of the other principles of taxation blossom. 

Reality

Notably, efforts by the relevant policy makers and the KRA must be commended. There has been notable 
evolution of the tax law in a bid to ensure that it is simple and clear. Where necessary, the KRA has also 
continuously engaged taxpayers through trainings and issuance of public notices to ensure that there is 
clarity of the taxes due. Be that as it may, there still exists room for improvement. Though very important, 
public notices cannot replace the text of legislation. From a legal perspective, any inconsistency between the 
law and a public notice automatically renders a public notice nugatory except in few instances such as when 
a public notice is in favour of a taxpayer.

Based on the above, the Bill provides a crucial opportunity for policy makers to amend the existing laws to 
ensure clarity. Worth noting that the public is also invited prior to passing of the Bill into law to ensure that 
their views are accommodated where possible.  I say where possible because, irrespective of how noble 
some proposals could be, the revenue related pressure and other considerations might carry the day. 

The areas requiring clarity can easily be picked from honest and continuous engagements between all the 
stakeholders, day to day engagements with the KRA, rulings at the Courts etc. Such areas especially the 



ones that come with introduction of new taxes or administrative measures should be picked and promptly 
remedied prior to implementation of the new taxes. For instance, the newly introduced minimum tax 
has many areas that require clarity. Arguably, if some of the issues which were raised during the public 
participation phase prior to the enactment of the law had been addressed, then maybe the current 
suspension could have been avoided as there would have been limited grounds to challenge the law.  

A cursory view of the amendments proposed under the Finance Bill 2021, indicates that Kenya is making 
the right strides in ensuring clarity e.g. the Bill seeks to introduce the definition of the term control which 
was speciously deleted last year. The only key question would be why such a glaring omission was not 
rectified immediately despite comments from stakeholders. The newly introduced Digital Services Tax (DST) 
also had a myriad of issues including the rationale of taxing resident persons. One year down the line, the 
policy makers appear to have accepted the logic and are proposing to eliminate resident persons from the 
ambit of DST. Such moves, though welcome, make the tax environment in Kenya appear very volatile and 
unpredictable. Take the case of VAT, where the VAT status of many items is constantly changing, which calls 
into question whether a critical analysis of the rationale and impact is carried out before such changes. 

Some of the notable areas that might require clarity under the Finance Bill 2021 prior to enactment include; 
transition provisions e.g. (i) the Bill seeks to change the basis of computing investment allowances from 
reducing balance to straight line but does not provide a transition provision to advise on how to deal with 
the existing written down values (ii) the Bill proposes to remove the period within which tax losses should 
expire but does not provide guidance on how the losses that were incurred prior to 2020 year of income 
should be dealt with. I am certain that various stakeholders will make relevant submissions to Parliament 
during the public participation exercises to enhance clarity of the tax laws. Parliament should give serious 
consideration to such submissions by various stakeholders and address them before enactment of the Bill. 
This way the much-needed clarity under the tax law will be achieved and it will minimise the risk for both 
taxpayers and the revenue authority in terms of costly and avoidable tax disputes. 

Need for instantaneous configuration of iTax to ensure compliance

Kenya has made tremendous steps in digitising tax administration, thanks to the investment in iTax – 
you can now file returns and pay taxes at the comfort of your office or home and without the worry that 
deadline falls on a weekend or a public holiday. 

To ensure even greater success, there is need to ensure that the iTax system, including the relevant 
templates, are configured promptly in line with changing legislation. In instances there is a change on how 
a tax liability is arrived at, the template should be updated and availed to the public immediately. This will 
ensure that taxpayers remain compliant and are able to focus their energy on other value adding initiatives. I 
believe that the introduction of taxes such as minimum tax and digital services tax coupled with the changes 
in tax rates has armed the team with the first-hand experience on how to effectively manage and update 
changes from an administration perspective. 

Benefit of clarity

It is outside the scope of this article to advise or even attempt to influence the changes that we should 
expect in the Bills. It seeks to remind us the importance of clarity of tax legislation to pre-empt artificial 
misinterpretations by stakeholders that would lead to the most undesired consequence – non-compliance 
and reduced tax revenues. 

Let us embrace key recommendation by stakeholders, especially, where the same issue is canvased by a 
myriad of stakeholders. This may significantly reduce tax related disputes and guarantee increased level of 
compliance. In the words of Leon Panetta “if we don’t do something to simplify the tax system, we’re going to 
end up with a national police force of internal revenue agents.” In an ideal world, clarity of the law will lead to 
a fair, efficient and a highly effective tax system.
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