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If you have attempted to file your corporate income tax return, you may have 
noted that taxpayers are no longer able to utilize the overpayments made in 
prior years to offset against corporation tax due. Previously, the KRA system was 
configured in a way that it enabled taxpayers to utilize such overpayments. Most 
taxpayers took a wait and see approach hoping that the Kenya Revenue Authority 
(KRA) would fix the system to allow offset of the tax overpayment. However, the 
daring taxpayers, went ahead and filed their return showing a tax payable, equal, 
or lower than the amount previously declared as overpaid tax armed with the 
understanding of the tax law on how a self-assessment regime should operate.

Tax law aside, if two parties owe each other, isn’t it obvious that the amount 
owing by one party should be offset against the amount payable to them, in 
arriving at the net payable? The response might appear simple and straightforward, but this is not how the 
taxman is looking at it. In fact, if you already filed the return on the understanding that the prior years’ tax 
overpayment will be used to offset against the tax liability, a quick review of your iTax ledger will reveal that 
penalties and interest have already automatically been imposed in total disregard of the tax overpayment 
relating to prior years. A demand letter could be coming your way asking for prompt settlement of tax due in 
a few days – please be on the lookout!

Looking back and how we got here
Until recently, the practice has been that a taxpayer may instruct KRA to utilize tax overpayments arising 
from a specific tax head against tax obligations arising from the same tax head, especially for corporation 
tax. Out of courtesy, taxpayers used to notify the KRA of the intention to utilize tax overpayments especially 
in offsetting against instalment taxes payable.

With the introduction of the online filing platform (iTax), the platform was configured to have two accounts 
that would determine how tax overpayments would be treated i.e. advance account and refund account. 
Though the criteria for posting tax overpayments in either of the accounts was not communicated by 
the KRA, it appeared like any amount posted in the advance account related to amounts that could be 
easily verified e.g. instalment taxes paid via iTax. On the other hand, where the taxes giving rise to tax 
overpayment is not easily verifiable such as instalment taxes paid off iTax, the amount was posted in the 
refund account pending verification. The amounts posted in the advance account were automatically 
allocated a Payment Registration Number to enable taxpayers utilize the overpayment at the point of filing 
the annual return to offset against tax liability for the year.



Fast forward, sometimes in 2019 the KRA re-read the provisions of the Tax Procedures Act (TPA) that 
governs refund of overpaid tax (Section 47 of the TPA) and took the unfair stance that taxpayers must apply 
for refund of any overpaid tax prior to utilization. Worth mentioning, the foregoing provision came into force 
on 19 January 2016. This interpretation was challenged at the Tax Appeals Tribunal (TAT) and unfortunately, 
the TAT has taken the same view as KRA. Without prosecuting the merits or demerits of the TAT judgement 
which may be subject to appeal at the High Court, it is clear that this position will have grave consequences 
for taxpayers. In my view, the requirement to first lodge a refund application can only work, without hurting 
businesses, in an environment where the refunds are promptly reviewed and verified such that taxpayers 
will not be forced to pay tax in an instance where they are owed by KRA inform of refund. 

By way of illustration, according to the KRA, if a taxpayer overpaid the corporation income tax for 2019 year 
of income by KES 1 billion, then ends up in a tax liability of KES 900 million in 2020 year of income, they 
would be expected to first lodge an application for refund of the overpaid tax of KES 1 billion before the 
amount can be made available to settle the liability arising thereafter. Given the period it takes to process a 
refund application, the taxpayer would consequently be required to pay the KES 900 million by the due date 
then wait for processing of refund of the overpaid tax. Unfortunately, the KRA, though required by the law, 
does not compensate for the time value of money. 

Best practice and recommendation
In other jurisdictions, such as South Africa, tax refunds are processed in seven to fourteen days. In Kenya 
however, although the law requires the Commissioner to review and notify taxpayers of their decision in 
relation to a refund application within 90 days, it is common practice for the decisions to be delayed for even 
a number of years  and further delays in actual disbursement of  approved refunds depending on cashflow 
availability. Processing of tax refunds, including Value Added Tax (VAT) refunds has been a major challenge in 
Kenya largely due to failure to allocate sufficient budget for refunds. 

In my view the KRA should revert to the practice of allowing taxpayers to exercise their discretion in deciding 
whether to apply for refund of overpaid tax or to utilize the same against future tax liabilities. This opinion 
is not only informed by business realities and cash flow needs but also by the is spirit of the law governing 
refund of overpaid tax and a self-assessment regime, this should be legislated in clear terms under the 
Finance Bill 2021 for certainty going forward. 

Conclusion
The reality is that, even during the best of times, many businesses/ taxpayers have cashflow constraints, 
among other challenges. And in the current difficult environment, some businesses are struggling to stay 
afloat even after taking radical austerity measures.

This is the worst time for businesses to be further hampered by unfair tax policy or administrative 
measures such as preventing the utilisation of overpaid taxes. Taxpayers need every support to stay afloat 
and rebound so that they can continue to pay more taxes as they thrive. The KRA should seriously and 
urgently reconsider the move to block taxpayers from immediately utilizing tax overpayments. It should be 
remembered that most of these overpayments arise from compliance with tax laws – usually payment of 
instalments and/ or withholding tax deducted at source – and it is therefore ironical to punish compliant 
taxpayers by denying use of taxes effectively paid in advance. Forcing taxpayers to remit more funds as 
they wait for refund of overpaid tax, which currently takes ages may just be the straw that broke the camel’s 
back. 
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