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The next few years will 
see a cluster of new rules 
and a raft of refinements 
as a consequence of the 
intense regulatory phase that 
followed the financial crisis 
more than 10 years ago.
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This article presents an overview of EU regulatory developments impacting 
investment firms, banks, and asset managers.

Following the 2007/09 financial crisis, the EU authorities launched a far-
reaching regulatory agenda, which was often referred to as a tsunami. 

However, in reality, regulatory change can be more accurately characterized 
as an ongoing process of reviews and enhancements of existing regulations. 
In the coming year, a number of regulations are set to be reviewed, while 

we also expect to see rules proposed in new areas.
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Background
The chart below provides an overview of EU regulations from 2000 onwards, indicating the drivers of each regulatory wave.

The first wave of regulations 
came in the wake of the 
last major EU treaty, which 
introduced, inter alia, the euro. 
Against a backdrop of dynamic 
growth for internet companies 
and innovative ideas, the 
European Commission 
launched an economic 
development program called 
the Lisbon Strategy. The 
Financial Services Action Plan 
that was part of this strategy 
included creating a common 
regulatory framework to cover 
everything from issuance of 
instruments to their buying and 
selling by investors, along with 
all the necessary ‘plumbing’: 
The trading and post-trading 
infrastructure. The aim was to 
make the EU the world’s most 
competitive financial market, a 
true common market speaking 
a single regulatory language. 
No fixed schedule was set, but 
we all know what happened 

in 2007—the very moment 
when MiFID and the Capital 
Requirements Directive came 
into force. The financial crisis 
marked a clear shift in the EU’s 
strategy, from growth to risk 
management.
In a second regulatory wave, the 
watchwords were “leave no one 
behind” and “risk prevention 
first”. The regulations in these 
areas built on the previous 
set of rules and added an 
impressive amount of detail and 
a number of stipulations to the 
existing environment. As some 
regulators put it, regulations 
should help create a zero-risk 
environment. New regulations 
covered identification 
systems (for different 
stakeholders), traceability 
of transactions (creation of 
EMIR Trade repositories), and 
documentation of decisions 
and client interactions. They 
also introduced a requirement 

for product governance, better 
profiling, and the creation of 
the LEI as a global identifier 
for corporates, providing a 
single number enabling tracing 
of products and investors, 
as well as the assessment of 
product concentration and 
pockets of emerging risks. 
This was accompanied by the 
creation of a banking union, 
the reinforcement of prudential 
models, and the introduction 
of the concepts of recovery and 
resolution both in laws and in 
legal entities. It is worth noting 
that this was also when the 
ECB took over responsibilities 
for banking supervision and 
became the de facto bank 
licensing authority.

The third wave, however, 
brought a reverse of this 
regulatory frenzy in some 
respects, partly to remedy 
some of the rigidities 

introduced. Meanwhile, 
regulators began to take 
account of the increasing 
role of digital, adding further 
requirements to collect, store 
and retrieve information. At the 
same time, the EU started a 
new initiative in green finance, 
opening up a new regulatory 
landscape. These, in a nutshell, 
have been the regulatory trends 
since 2015.

The latest European 
Commission, which assumed 
office in November 2019, is 
continuing along this regulatory 
path. New regulations are in 
the pipeline, as well as reviews 
of existing texts to reflect—in 
addition to digitalization and 
green finance—its top priorities 
for the next few years, such 
as Brexit, increased cohesion 
across member states, 
sustainability, and AML/CFT 
rules. 
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After the important regulatory reforms due the financial crisis and the move towards more transparency, regulations are moving 
into new areas (or expanding in existing areas) largely unrelated to the financial crisis of ten years ago, including Fintech, Cyber 
security, Anti-money laundering and counter terrorist financing (AML/CTF), Sustainable finance and Digital transformation. 

These developments will be of critical importance to financial institutions. Regulation is a key element in the landscape in which 
they operate and are seeking to develop viable and sustainable medium to long term strategies. Many financial institutions are 
focusing on business growth and on customer experience, supported to a large extent by data, data analytics and digital transforma-
tion. But financial institutions will need to keep a close eye on regulatory developments as regulation and supervision adjust to the 
data and technology revolution. 



To create a structure for forthcoming changes, the European 
Commission has formulated several umbrella strategies called: 
Capital Markets Union (CMU), Financial digital, Sustainable and 
AML/CFT. In 2021, it will focus on the initial implementation of 
ESG (through disclosures) and a review of MIFID II (Q3/Q4) and 
AIFMD II in this article, we wanted to focus on four regulatory game 
changers – the CMU, MIFID, AIFMD and digital – since, for now  
ESG and sustainability are well on their way and addressed through 
a single text on transparency for products due to apply from  
March 10, 2021. 

Regulatory timeline
The chart below presents an overview of regulatory initiatives in 
the coming year.
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The Financial Services Action Plan that 
was part of this strategy included creating 
a common regulatory framework to cover 
everything from issuance of instruments 
to their buying and selling by investors, 
along with all the necessary ‘plumbing’.

CLICK HERE

https://www2.deloitte.com/content/dam/Deloitte/lu/Documents/financial-services/IM/lu-performance34_IM-Regulatory-timeline.pdf
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Capital Markets Union (CMU)
The CMU is a long-standing 
project that started back in 
2015, but has largely been 
delayed until the current 
European Commission due 
to factors such as Brexit. The 
CMU strategy involves new 
and amended regulations 
aimed at fostering closer 
relationships between issuers 
of financial instruments and 
investors. It also contains 
“side” projects intended to 
contribute to digitalizing EU 
financial markets and support 
the European Commission 
green finance strategy. Overall, 
there are 16 different areas 
within its scope, such as the 
MiFID review and digital finance 
strategy. In addition, the CMU 
covers a review of the status of 
investors under MiFID and the 
AIFMD, as well as prospectus 
regulation, with a view to 
creating a new type of ‘super’ 

retail investor. Other areas 
include a review of the CSDR 
(Central Securities Repositories 
Regulation), the development 
of new marketplaces (such as 
crowdfunding) and SME trading 
facilities.

This catalogue of measures 
will take two to three years to 
work through, followed by a 
transition phase before the 
definitive go-live.

Digital strategy
Like the CMU, the digital 
strategy is not a regulatory 
project in itself, although it 
does encompass regulations 
addressing (i) digital assets 
(MiCA), (ii) the creation of a 
pan-European sandbox for 
testing blockchain ideas, and 
(iii) an infrastructure framework 
to ensure efficiencies and IT 
system resilience. The strategy 
document complements 

these proposals by focusing 
on the longer term creation 
of regulatory regimes for 
covering alternative intelligence 
and other more advanced 
technologies such as quantum 
computing and the use of 
algorithms and data.

MiCA and the sandbox regime 
are closely related. MiCA 
creates a MiFID II-inspired 
framework for entities that 
enables the issuance of digital 
assets, client handling, and 
rights and duties vis-à-vis 
authorities and other providers, 
while providing a different 
status for service providers and 
the licenses they might have to 
obtain. MiCA will regulate digital 
assets that are not regulated 
by current EU regulations on 
financial services. However, 
there are a wide variety of 
digital assets, which require 
a case-by-case approach to 

legally qualify. Some are likely to 
be qualified as MiFID financial 
instruments, while others 
are likely to fall outside of the 
existing EU financial securities 
rule. This point has been raised 
repeatedly via the European 
Commission and EBA/ESMA 
over the last year or so. At 
present, some operators are 
able to issue digital instruments 
but under a rather restrictive 
license. The sandbox regime 
would help regulated market 
operators and CSDs among 
others to create and manage 
instruments in a protected 
environment. Unfortunately, 
these regulations will have to 
be finalized at EU level and then 
undergo a transition period, 
which means that the complete 
regimen may only go live in 
2024 or 2025.
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MiFID II review
The MiFID review will cover both 
the client-oriented and market-
focused aspects. The first draft 
is expected to be issued at the 
end of Q3 2021. Compared 
with MiFID I and MiFID II, the 
scope of MiFID III—which is 
already extensive—is unlikely to 
change substantially, but some 
surprises are on the cards. 
MiFID review hot topics 
include: (i) the creation of a 
new investor class (in addition 
to the existing categories of 
retail, professional, and eligible 
counterparties), which will 
require the repapering of client 
profiles; (ii) the “digitalization 
of MiFID”, which saw some 
progress with the capital 
market recovery package 
issued during the summer, and 
will help investment firms to 
move from “paper first, digital 
second” to “digital first, paper 
second”, supporting advance 
practices such as the use of 
robo-advisers and artificial 
intelligence; (iii) the absence of 
a consolidated tape provider 
(CTP) providing market prices 
in a single place at EU level; and 
(iv) green initiatives vis-à-vis 
investment firms.

Meanwhile, topics of particular 
concern are the potential 
inclusion of spot FX trades, 
along with issues relating to 
lost battles from the MiFID II 
discussions, notably custody 

and inducements, all of which 
might be ripe for inclusion and 
refinement under a new MiFID.

AIFMD II
In a similar vein to MiFID, the 
European Commission has 
scheduled a review of the 
AIFMD regulation a little later 
in 2021, most likely in Q3, 
preceded by a consultation 
that runs until the end of 
January. Without prejudging the 
outcome of the consultation 
and the first draft, there 
are some areas on which 
a consensus is likely to be 
reached. AIFMD II hot topics 
include some scope-related 
elements and reporting to 
authorities, as there is a current 
perception that this needs to be 
more efficient. We should also 
expect new rules on delegation, 
particularly as regards 
delegation to third countries 
entities (in light of Brexit). 
Lastly, the review may address 
non-EU-AIFs and AIFMs, and 
passporting or the servicing of 
products for EU clients. 

After the European Commission 
releases the draft (scheduled 
for Q3), there will be discussions 
at EU institution level, followed 
by a transposition period or 
grandfathering if it reaches the 
regulation stage, which would 
likely last two years, with the 
go-live in 2023/24.

TO THE POINT 

The next few years will see a cluster of new rules and a 
raft of refinements as a consequence of the intense 
regulatory phase that followed the financial crisis more 
than 10 years ago.
Regulatory waves add layers of complexity, creating new 
requirements that firms must get to grips with, especially 
in terms of compliance and marketing. 

As regulations become more prescriptive, this facilitates 
digitization and the use of “automatic” rules, increasing 
the need for data storage and retrieval. 

Business organizations and models may need to be 
rethought so that they can accommodate the new world 
of big data and digitalization, while operating in a more 
sustainable environment. 

The need for new management processes to deal with 
the ever-rising bar of regulation will make it essential for 
firms to keep a tight grip on their costs and adopt an agile 
approach, especially in a post-Covid world.

 The sandbox regime would help regulated market operators 
and CSDs among others to create and manage instruments 
in a protected environment.


